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Types of Business Organizations

Types of Business Organizations

· Sole proprietorships

· Partnerships

· Cooperatives

· Not-for-profits

· Joint ventures

· Business trusts

· Corporations

· Franchises

· Etc.

Purpose of Business Law

The purpose of business law is two-fold:

1. To govern the relationships between the owners/managers of the business to the business, and to govern the relationships amongst each other

2. To establish the responsibilities of the owners/managers to other stakeholder groups (consumers, government, creditors, society at large, etc.)

Sole Proprietorship

Sole Proprietorship

The oldest and simplest form of business organization. 

Elements

6 elements to consider:

1. Structure

a. Sole proprietor owns the assets of the business and is the ultimate decision maker

2. Formation and registration requirements

a. Comes into existence whenever an individual starts doing business

b. Licensing requirements may exist at municipal, provincial or federal levels of government (usually industry-specific)

c. No requirement to formally register a sole proprietorship, but you may be required to register the business’s name

i. S. 2(2) of the Business Names Act: you don’t need to register the business name if you are using your own name. If you are using a business name other than your own, you need to register the name. The registration would be filed with the Ministry of Government Services in Ontario.

ii. S. 1 of the Business Names Act: business includes every trade, business, profession, occupation, service, venture carried on with a view to a profit.

iii. Failure to register your name limits your ability to sue (S. 7) and may make you subject to fines (S. 10) 

3. Legal status and liability

a. Not legally recognized as a separate entity. The sole proprietor is the business.

i. Assets owned directly by the sole proprietor

ii. Taxes payable from the business are owned by the sole proprietor personally

iii. When contracts are entered into, the sole proprietor will be the contracting party (the business is not a contracting party, as it is not a separate legal party)

iv. The sole proprietorship cannot be liable for any torts committed in carrying on the business

v. Anyone that obtains a judgment against the sole proprietor that’s based on a claim that arises out of the conduct of the business is able to satisfy that claim not just from the business assets, but also from the sole proprietor’s other assets

vi. The sole proprietor cannot employ himself as an employee

4. Legal actions

a. Under rule 8.07 of Rules of Civil Procedure, a sole proprietorship can sue and be sued in the name of the proprietorship if the business name is not the proprietor’s name

5. Dissolution

a. Essentially, the sole proprietor just stops doing business. Since there is no requirement to register the business, then there is no need to register its dissolution.

b. Sole proprietor must pay off any debts, but once the assets are sold and the debts are paid off, the business is over, and the sole proprietor keeps what remains

6. Advantages/Disadvantages

a. Advantages

i. Simplicity and the ease of creation

ii. Ease of dissolution

iii. No onerous reporting requirements (only need to pay taxes)

iv. All net revenues go to the proprietor

v. Tax advantages (can offset gains in the business with losses from other assets)

b. Disadvantages

i. Proprietor is fully and personally liable for the debts of the proprietorship

ii. Difficulty obtaining credit (usually requires a personal guarantee)

iii. No perpetual existence. Business dies when the proprietor dies.

Partnerships

Partnerships

Developed primarily by the Common Law courts as an extension of contract law and agency law. Partnership law was generally a codification of existing Common Law rules that had developed to reflect common commercial practices of the day. 

Today, each province has its own partnership legislation.

The acts of one partner can bind the other partner. The partners are agents for one another. They owe each other a fiduciary duty. 

Ontario Partnerships Act

Ontario’s Partnerships Act is separated into 5 parts:

1. Nature of the partnership governed by ss. 2-5

2. Relationship of partners to each other governed by ss. 20-31

3. Relationship of partners to 3rd parties governed by ss. 6-19

4. Dissolution of the partnership governed by ss. 32-44

5. Miscellaneous provisions contained in ss. 45-46

The legislation is not a complete codification of partnerships. Rather, it should be viewed as a starting point in the sense that it provides us with a set of default rules. Many of the provisions in the Act can be deviated from through a partnership agreement. Can be written, oral, or inferred through conduct. 

The Partnership Act is not a complete codification of all things partnership. It is a default position. This is because partners are free to create their own agreements that deviate from the Act. The agreements can be oral, written or inferred from conduct. For example, if you don’t set it out in your agreement:

1. Presumed that profits shared equally

2. Presumed that losses shared equally

3. Management and voting powers 

4. Retirement provisions

5. Dispute resolution mechanisms

6. Consent of all existing partners required to introduce a new partner

Internal Relations (ss. 20-31)

With respect to internal relations, there are 3 principles coming out of the Act:

1. Equality (i.e. equal profit, equal loss, equal management, equal access to the books, equal obligation to make full accounting to the other partners)

2. Consensualism (i.e. admission of new partners, expulsion of partners, changes to the business, etc.)

3. Fiduciary duty (must deal with each other with the utmost of loyalty and good faith, and, while not stated in the legislation (although there are some in ss. 28-30), it is a well established principle of Common Law that fiduciary duty governs partnerships)

External Relations (ss. 6-19)

With respect to external relations, the issue is essentially this: in what ways can partners in a partnership become liable to 3rd parties? Under s. 18(1) of the Act, your liability commences with your admission to the partnership. 

In contract agreements, the principle of agency is reflected in s. 6. Under it, every partner is considered an agent of the firm, and, as a result, the acts of each partner can bind the firm, and the other partners. Partners are jointly liable under s. 10(1). However, the contract must be within the usual scope of business carried on by the firm. Also under s. 6, a contract is not binding if:

1. The partner has no authority to act for the firm in the particular manner

2. The 3rd party either knows that the partner has no authority, or that the 3rd party doesn’t believe that the person was a partner to begin with.

In tort, the partnership will be liable for torts if committed in the ordinary course of the firm’s business, or, if somehow the partnership is seen to have authorized the tort. When a tort is established, reading ss. 11 and 13 together, there is joint and several liability. A plaintiff can recover the entirety of damages from any one of the negligent partners. Then, that partner who is found liable, will be able to sue the other partners for their contribution to the liability.

After retirement, s. 18(2) is applicable. A partner does not cease to be liable for partnership debts or obligations incurred before the partner’s retirement. However, s. 18(3) permits a retiring partner to be discharged from any existing liabilities. Under the Act, a retiring partner can also be liable for debts of the partnership that arise even after the partner has retired, but, such a partner can avoid liability if he or she takes certain steps. Under s. 36(1) a person dealing with a firm is entitled to treat all apparent members of the old firm as still being members of the firm until the person has notice of the change. S. 36(2) says that an advertisement in The Ontario Gazette is sufficient for notice. However, such constructive notice does not apply to people who had dealt with the firm. Actual knowledge of the change is required. 

Under s. 36(3), the estate of a partner who dies, or who becomes insolvent, or of a partner who, not having been known to the person dealing with the firm to be a partner, retires from the firm, is not liable for partnership debts contract after the date of the death, insolvency or retirement. Under s. 15(2), if the partner dies, but their name remains part of the firm name, that does not change the situation. The deceased partner’s estate is still not liable for any post-debt partnership debts. The issue of partner death also leads to the issue of dissolution of a partnership. 

Dissolution (ss. 32-44)

Under s. 32(a), if the partnership was a fixed term, the partnership expires at the end of that term, unless the partnership continues pursuant to the terms of s. 27(1). However, if the partnership was entered into for a single undertaking, the partnership dissolves at the termination of that undertaking. Under s. 32(c), if the partnership was entered into for an undefined period, then the partnership dissolves when a partner gives notice of intent to dissolve. It dissolves as of the date articulated in the notice. If no date is given, it dissolves as of the date the notice is communicated. Under s. 33(1), the partnership terminates when the partners die or become insolvent. All of these provisions apply unless there is an agreement to the contrary. Under s. 34, the partnership dissolves by the happening of any event making it unlawful for the business of the firm to be carried on, or for the members of the firm to carry it on in partnership. For example, if the firm is not meeting regulatory requirements.

Under s. 35, a partnership can be dissolved on application by a partner to a court. This is for a variety of reasons: if a partner is mentally incompetent, if a partner wilfully or consistently breaches the partnership agreement, etc.

Issues with Partnership

Issues with a partnership:

1. How partners will go about managing the business

2. How partners will go about resolving disputes

3. How new partners can join

4. How income will be divided

5. How partners share of the partnership property is calculated if one of the partners decides to leave the partnership

Partnership Mechanics

Mechanics may include the following:

1. Business name

2. Nature of the business (in order to address provisions in the legislation that require us to determine the “usual way” of business as in S. 6, or the “ordinary course” of business as in S. 11)

3. Partner’s names and addresses

4. Location of the business

5. Duration of the partnership (i.e. fixed term, dissolvable at will, etc.), and the procedure for terminating it

6. Financial structure of the firm (i.e. investments… money, goods, services, etc.)

7. Sharing of profits. If this is not defined, go back to the default provisions of the legislation. The default is S. 24(1), which presumes that all partners share any profits equally.

8. Sharing of losses. If this is not defined, go back to the default provisions of the legislation. The default is S. 24(1), which presumes that all partners share any losses equally.

9. Management and voting powers. If this is not defined, go back to the default provisions of the legislation. The default is S. 24(5), which says that each partner may take part in the management of the partnership, but need not do so.

10. Provisions for retirement from the partnership. 

11. Dispute resolution mechanisms

12. Procedure for introducing new partners. If this is not defined, go back to the default provisions of the legislation. The default is S. 24(7), which says that consent of all existing partners is required.

13. Procedures for purchasing the interests of retired or deceased partners, including how those interests are going to be valued

14. The partner’s duties (i.e. who is the managing partner, who participates in the business, etc.)

15. Fiscal period for accounting and tax purposes

Four sub-topics with respect to partnerships:

1. Formation and registration requirements

a. S. 2 of the Partnership Act: a partnership is an association of two or more persons to carry on a business as co-owners for profit
i. S. 1 of the Business Names Act: business includes every trade, business, profession, occupation, service, venture carried on with a view to a profit.

ii. Persons must be carrying on the business together (in association). Not all partners need to be actively engaged in the business. You may be a silent partner, for example. Some sort of agreement defining this is necessary (oral, written or by implication).

iii. With a view to profit. This excludes non-profit organizations, charities, etc. 

b. S. 2(3) of the Business Names Act: need to register the partnership’s business name. The statute uses the word “firm” to refer to partnership. This is just for convenience sake. Under S. 5 of the Partnership Act says a firm = a partnership. S. 2(4) of the Business Names Act: need not register a name if it includes the names of the partners.

2. Legal status and liability

a. In terms of legal status, the partnership is not recognized in law as a separate legal entity. It is not distinct from the partners. Each partner is personally liable for the debts of the partnership to the full extent of the partner’s personal assets, not just the ones invested in the business.

b. A partner cannot be an employee of the business, except for very particular circumstances that are provided for in the Partnerships Act, cannot be a creditor of the partnership.

3. Legal actions

a. Under Rule 8.01(1) of the Rules of Civil Procedure, a partnership can sue or be sued in the partnership name. 

4. Advantages and disadvantages

a. Advantages

i. Simplicity and the ease of creation

ii. Ease of dissolution

iii. No onerous reporting requirements (only need to pay taxes)

iv. All net revenues go to the partners

v. Tax advantages (can offset gains in the business with losses from other assets)

vi. Perpetual existence. Business does not die when one partner dies.

vii. Additional sources of capital.

b.
Disadvantages

i. Partners are fully and personally liable for the debts of the partnership

ii. Difficulty obtaining credit (usually requires a personal guarantee)

iii. Conflicts within the partnership.

When Does a Partnership Exist?

Agreements to create partnerships (whether oral, written or implied) are determined objectively, even if members of the firm have never described their organization in that way. Subjective intent of the partners is not at issue. S. 3 of the Partnerships Act sets out some rules to help determine whether a partnership exists in a given situation. For example:

1. Joint tenancy, tenancy in common, joint property, common property, or part ownership does not in and of itself create a partnership, whether the tenants or owners do or do not share any profits

2. The sharing of gross returns does not of itself create a partnership, whether the persons sharing such returns have or have not a joint or common right or interest in any property from which or from the use of which the returns are derived

3. Receipt by a person of a share of the profits of a business is prima facie proof of partnership, in the absence of evidence to the contrary. In particular:

a. Receipt by a person of a debt or other liquidated amount does not make him or her a partner in the business or liable as such

b. A contract for the remuneration of a servant or agent or a person engaged in a business by a share of the profits of the business does not of itself make the servant or agent a partner

c. A person who was married to a deceased partner immediately before the deceased partner died, and receives by way of annuity a portion of the profits made is not by reason only of such receipt a partner in the business

d. The advance of money by way of loan to a person engaged in a business on a contract with that person that the lender is to receive a rate of interest varying with the profits, does not of itself make the lender a partner with the person carrying on the business provided that the contract is in writing and signed by or on behalf of all the parties.

Limited Partnership

Limited Partnership

In terms of advantages:

· Same as partnership

· Limited liability of limited partner

In terms of disadvantages:

· Loss of the limited partner’s ability to participate in the control of the firm

Limited partnerships are substantively dealt with under the Limited Partnerships Act (LPA). To the extent that the LPA is silent on an issue, the principles of the Partnerships Act continue to apply (s. 46 of the Partnerships Act).

A limited partnership is where one or more of the partners has limited liability. In other words, as set out in s. 9 of the LPA, their liability is limited to the amount that they have contributed, or agreed to contribute. That partner is referred to as a limited partner or as a silent partner. At least one partner has to have unlimited liability (the general partner). 

A limited partner is not liable for the obligations of the limited partnership, except in respect of the value of money and other property (but not services). The reason for this is that limited partners are not supposed to have control over the management of the partnership.

A limited partnership is not characterized as a discrete, separate entity. It is not able to hold title to property. Title can only be taken in the name of the general partner. 

Creating a Limited Partnership

A limited partnership is created by filing a declaration with the Registrar (s. 3(1)). If this declaration is not filed, the limited partnership is not created, regardless of the intent of the parties. Under 3(2), that declaration has to be signed by all the general partners. Under 3(3), that declaration is valid for five (5) years, unless cancelled or replaced by a new declaration. The required content is set out in s. 1(a) of the Limited Partnership Regulation. If the declaration expires, and is not renewed, under s. 3(4), the partnership continues in existence but it is subject to an additional fee for filing a new declaration. No contract is void or voidable by reason only that it was entered into by a LP that was in contravention of the Act or the regulations at the time it was made (s. 20(3)). However, if a LP has not paid fees, it cannot bring an action in a court without the court’s leave (s. 20(1)). 

Under s. 4(1), the general partners must keep a record of the limited partners in the business. Under s. 4(2) that record must be kept in the principle place of business. 

A general partner (under s. 8), the general partner has the same rights that a partner in a regular partnership has, except that a general partner has got to get the approval of all the limited partners in order to do certain enumerated things (s. 8(a) to (f)). This includes doing any thing in contravention of the partnership agreement, consenting to judgment against the limited partnership, admitting new people to the partnership, etc.

Ss. 10-13 lays out the rights of a limited partner. A limited partner has the same right as a general partner to review the paperwork of the partnership, to be given true and full information concerning the partnership, and to obtain dissolution of the LP by court order. A limited partner has the right to a share of profits or other income, and to have the partner’s contribution returned. Under s. 12(2)(a), a limited partner can examine into the state and progress of the LP and may advise as to its management. If a limited partner goes so far as to take part in the control of the business, then they become liable as a general partner (s. 13(1)). But what exactly is control? Who knows? This becomes even more complex when the general partnership is a corporation, and the limited partners are officers or directors of the corporation. 

Haughton Graphic v. Zivot

Facts:

· Limited partnership established to create a magazine called “Goodlife”

· The limited partnership was called “Printcast”

· The general partner was a corporation called “Lifestyle” of which Zivot was the president and controlling director, and Marshall was the VP

· The limited partners were numerous, but two of whom were Marshall and Zivot

· The limited partnership contract with Haughton Graphics to print their magazine

· The LP deals specifically with Nash, the president of HG

· Nash did a credit check on Printcast. As a result, he knew it was a LP, but he was not familiar with the nature of a LP, and was not told of Lifestyle’s existence or of Zivot’s control

· Printcast goes bankrupt

· Haughton is still owed money by Printcast for three issues ($130,000)

· Haughton first tries to sue Printcast (no money)

· Haughton then tries to sue Zivot and Marshall personally on the theory that Zivot and Marshall are actually general partners because they controlled the partnership

Issue:

· Are limited partners in a limited partnership who manage and control the general partner corporation liable as general partners?

Held:

· Yes

· Zivot is the directing mind of Printcast. He was responsible for it. He managed it. Even if he didn’t make all of the managerial decisions, he was the one who was ultimately responsible for them. 

· Zivot signed all the cheques, and Marshall had the authority to do the same.

· Zivot and Marshall were in complete control.

· As a result, they lose their limited liability. 

Nordile Holdings

In a B.C. Court of Appeal decision called Nordile Holdings, the Court considered a similar situation as the one in Haughton. The Court goes the other way. A distinguishing fact in that case, however, was that there was an agreed statement of facts between the parties where both parties conceded that when these defendants acted, they acted solely in their capacity as officers of the general partnership (i.e. not as limited partners). 

So this leaves us with having to make a distinction between people acting solely as officers of the general partnership, and people acting in their capacity as limited partners? 

No Limited Status Where Involvement in Management

Under s. 13(1), if you take part in the management of the LP, you will lose your limited partnership status. You will also lose your limited partnership status if your name is used in the firm name, unless that name also belongs to a general partner. 

Share of Profits

S. 14(1) provides that limited partners will take in proportion to their contribution, though, under (2) that this is subject to any terms of a partnership agreement. Further, under s. 15(1), limited partners have the right to demand and receive return of their contributions in 4 situations:

1. Upon the dissolution of the limited partnership

2. When the time that is specified in the agreement for the return of the contribution actually occurs

3. With 6 months written notice

4. When all the other partners in the LP consent to such a return

That being said, under s. 15(2)(a), the limited partner is not entitled to receive any part of the contribution until all the partnership’s liabilities are paid (or at least if there are sufficient assets left to pay them). 

Dissolution

Dissolution occurs under the same circumstances as a regular general partnership, namely, under s. 21: retirement, death, mental incompetence, upon dissolution of the general partner corporation. The remaining general partners may continue the business either pursuant to the right to do so in the partnership agreement, or if everyone else consents. Also, under s. 21(4), the limited partner is entitled to have the partnership dissolved if:

1. Limited partner entitled to her contribution, and it is demanded, and it is not returned

2. Liabilities are not paid, and the assets cannot pay them

Dissolution can also occur by court order (s. 35, Partnerships Act). 

Limited Liability Partnership (LLP)

Limited Liability Partnership (LLP)
LLPs are a recent addition to Canada. They are dealt with under ss. 44.1-44.4 of the Partnerships Act. Traditionally, many professions have been prohibited from carrying on business as corporations (doctors, lawyers, accountants, etc.), and, as a result, they can’t have limited liability. Additionally, limited partnerships don’t work, given that professional partners must have control of the partnership. In the United States, there was a move to create a professional organization that blended limited liability with partnerships. 

Creation of a LLP

Under s. 44.1(1), a LLP is formed when two or more persons enter into a written agreement. This does two things: designates the partnership as a LLP and states specifically that the Partnerships Act governs the agreement. Under s. 10(2), partners in a LLP are not liable for debts, obligations or other liabilities that result from negligent acts or omissions committed by another partner, employee, agent or representative of the partnership that acts in the course of the partnership business while the partnership is a LLP. However, there is an exception under s. 10(3): s. 10(2) does not affect the liability of a partner in a LLP for his or her own negligence, or, the negligence of a person under their direct supervision or control. 

There are restrictions on the use of LLPs under s. 44.2. They can only be used for professions governed by legislation and only if particular requirements are met (i.e. legislation expressly allows a LLP to practice the profession, governing body requires the LLP to maintain a certain minimum amount of liability insurance).

In terms of the requirements, under s. 44.3(1), a LLP has to register its name under the Business Names Act, and its name must contain “LLP.” That business can only carry on business using its registered firm name. 

Corporate Form

Corporations

The advantages to incorporation:

· Limited liability

· Access to capital

· Debt financing

· Equity financing

· A shareholder can contract with or sue a corporation

· Easy to transfer ownership (liquidity)

· Perpetual existence

· A shareholder, acting on its own, cannot bind the corporation

The disadvantages to incorporation:

· High start-up costs

· Increased administration

· Extensive filing requirements

· More government regulation/supervision

There are both tax advantages and disadvantages. For example, a small business deduction can help. However, there are downsides, as well.


Corporation – General Structure

Officers

↑

Directors

↑

Shareholders

Shareholders have the rights to elect the board of directors of a corporation. The directors make the major decisions for the corporation, and set the policy for the company. 

The board of directors elects officers to implement their policy decisions, and to make the day-to-day decisions for the corporation. These officers are referred to as: President, Treasurer, Vice-President, etc. These officers may hire others to assist them with the carrying out of managerial tasks.

Depending on the structure of the corporation, the officers and directors may very well be the same people. 

Principals Governing Corporate Law

There are a number of overarching principles that govern corporate law:

· Corporate personality: the corporation’s behaviour is to be analyzed legally through analogy to human behaviour. Unlike the other vehicles that we have discussed so far, corporations are treated as separate legal entities. A corporation is its own legal person. 

· Managerial power: the principle that the daily operation of the corporation is run by a relatively independent group of directors.

· Majority rule: certain corporate decisions need to be made, and those decisions should be made by the democratic process.

· Minority protection: minority shareholders should be protected from the oppression or tyranny of the majority shareholders

· Limited liability: liability is limited to the amount the officers/directors have invested in the corporation. No unlimited personal liability. 

· Perpetual existence: unlike a partnership where a partner’s death might end the business, a corporation, for example, doesn’t come to an end because a shareholder dies, or sells its shares. Although, a corporation can die or be dissolved or be wound up. 

Groups in Interest

A corporation also has a number of groups in interest. Some of these groups interact with the corporation externally. Some of these groups are internal. In terms of the internal groups, they are essentially shareholders, officers, directors, etc. The external groups include customers, suppliers, employees, unions, government (relates in 3 main ways: provides a legislative scheme that allows for the creation of corporations, creates and administers various forms of statutory and regulatory control, or even as a shareholder of a corporation), and creditors. 

Process of Creating a Corporation

The process of creating a corporation is called incorporation. Anyone who is over eighteen years old, is of sound mind, and is not bankrupt can incorporate (S. 4(2)). The process begins when one or more individuals or companies sign articles of incorporation, which shall follow the prescribed form, and set out the prescribed information (ss. 4(1) and 5(1)). 

Directors who incorporate shall serve until the first general meeting of shareholders. This meeting must occur no later than 18 months after incorporation (S. 94(1)(a)). 

Under s. 117(1), the directors meet, and at this first meeting may make by-laws, issue securities, appoint officers, etc. 

After the incorporation steps have been completed, a certificate of incorporation is provided. Under s. 7, a certificate of incorporation is conclusive proof that a company has been incorporated under the act as of the date that is set out on the certificate. Under s. 10(1), the name of every corporation must contain the word “limited,” “incorporated,” or “corporation” or the corresponding abbreviation. 

Corporate Records

With respect to record keeping, ss. 140(1) and (2) tell us what must be included in the corporate records. This includes things like the articles, the by-laws, the minutes of the directors meetings, minutes of shareholders meetings, resolutions, register of directors, accounting records, etc. 

By-Laws

With respect to by-laws, these are the rules that govern the internal affairs of an organization. By-laws can include notices and procedures for shareholders meetings, who has authorization to make certain decisions (i.e. signing authority), procedure for allocating shares or dividends, etc. Under s. 117(1), by-laws that regulate the affairs of the company may be made, amended or repealed via a director’s resolution. This is the case unless the articles, by-laws or shareholder’s agreement provides otherwise. S. 116(2) deals with shareholder confirmation, specifically, if the directors make, amend or repeal a by-law, then they must submit it to the shareholders at the next meeting. Shareholders can then confirm, reject or amend the by-law, the amendment, or the repeal. Under s. 116(3), if the amendment is confirmed, then it is effective from the date of that original director’s resolution. But, under s. 116(4), if a by-law is not submitted, or, it is defeated by the shareholders, the by-law ceases to exist either on the date of rejection, or on the date that it should have been submitted to the shareholders, as the case may be. In addition, no subsequent resolution of the directors that would have substantially the same purpose or effect shall be effective until confirmed by the shareholders. 

Choice of Law (Federal or Provincial)

It is possible to incorporate under federal legislation (i.e. the Canada Business Corporations Act), or under provincial legislation (ie. the Ontario Business Corporations Act), but still operate across the country. The fundamental reason for this is rooted in constitutional law. Both levels of government have jurisdiction to create corporations and to regulate corporate activity (concurrent powers). Determining whether to incorporate federally or provincially will depend on the particular circumstances of the business. In terms of substantive law, the differences between the CBCA and the OBCA are not so significant as to give rise to major advantages or disadvantages. Rather, the differences tend to be more technical in nature. For example, under s. 126(2) of the OBCA, a majority of directors meetings have to be held in Canada, unless the by-laws or the articles provide otherwise. No equivalent restriction under the CBCA. Some might also say that there is a certain intangible prestige factor of incorporating federally, but that is highly contestable. Also, there can be cost differences. 

Public Versus Private Corporations

The distinction between public and private corporations largely involves the distribution of ownership. Public companies traded broadly on an open market are known as “publicly traded” companies. They are known as “offering” companies (OBCA) and “distributing” companies (CBCA). With private companies, their shares are not traded publicly (no IPO), and there are restrictions on the number of shareholders you can have. They are known as “close” corporations or “non-distributing” corporations. However, the term “closely held” can apply to public or private corporations. 

Corporations Have Individual Identity

Salomon v. Salomon stands for the proposition that corporations have their own, separate identity. The corporation can own property, it can enter into contracts, it can commit a tort, it can commit a crime, it can sue, it can be sued, etc. Further, if there are assets, the assets belong to the corporation, not the shareholders. 

Sometimes, the courts have disregarded the separate legal personality in order to assign blame (called piercing the corporate veil). However, this is not done commonly or lightly. There are 3 broad situations where courts may do this:

1. Where not piercing the veil would be flagrantly opposed to justice

2. Where the company was incorporated for some kind of nefarious or objectionable purpose

3. Where the corporation is merely acting as the agent of someone else, usually for the controlling shareholder

Business Judgment Rule

A court will not, generally speaking, substitute their judgment for a reasonable business decision made in the course of business. This exempts business people from liability for negligent actions, but likely not intentionally illegal acts.

Re People’s Department Stores

· Even though directors implemented new inventory procurement policy that played part in corporation's bankruptcy, directors did not breach fiduciary duty under s. 122(1)(a) of Canada Business Corporations Act, which duty is not owed to creditors, in view of lack of personal interest or illegal purpose of new policy and directors' desire to make corporation better business

· Evidence established directors had not breached duty of care towards corporation's creditors because implementation of new policy was reasonable business decision made in order to remedy serious and pressing commercial problem

· Several other factors contributed in more direct manner to corporation's bankruptcy

· P Inc.'s bankruptcy trustee brought a motion based on s. 122 of the Canada Business Corporations Act (CBCA) and s. 100 of the Bankruptcy and Insolvency Act (BIA). The trial judge found the three brothers to be liable and that the procurement policy was a reviewable transaction and ordered the brothers to personally pay about $4.5 million to the trustee. 

· The brothers, their insurer and the trustee appealed. The Court of Appeal found the brothers were not liable. The trustee appealed.

· The trial judge neither applied nor examined separately the two duties imposed by s. 122(1) to directors, the fiduciary duty and the duty of care. 

· As for the fiduciary duty, the directors and officers must act with integrity and good faith in the best interest of the corporation. They must serve the corporation in a disinterested manner, with loyalty and integrity. 

· Since the trial judge in this case found lack of fraud and dishonesty on the part of the brothers, one could not conclude that the brothers had breached their fiduciary duty. 

· The brothers implemented a policy to deal with the serious inventory management problem they were facing. Absent any proof of personal interest or an illegitimate purpose of the new policy, and considering the desire to make the corporations better businesses, one could only conclude the brothers had not breached their fiduciary duty stated in s. 122(1)(a) of the CBCA. 

· The expression "best interests of the corporation" should be read as meaning the maximization of the corporation's value. The interest of the corporation should not be confused with that of the shareholders, the creditors or any other stakeholder. 

· The directors' fiduciary duty remains the same, even if the corporation is in the "vicinity of insolvency". In assessing the actions of the directors, any honest and good faith attempt to redress the corporation's problem situation will, if successful, retain value for the shareholders while improving the creditors' position. 

· Should the attempt fail, it would not qualify as a breach of the statutory fiduciary duty. 

· It is an objective standard, since it is not the subjective reasons of the directors and officers that are important, but rather the factual elements of the context in which they operate. 

· Directors and officers are not considered to have not done their fiduciary duty under s. 122(1)(b) of the CBCA if they acted with caution and based on the information they had. 

· Business decisions must be reasonable given what directors knew or should have known. Directors are not required to act perfectly. Courts should not substitute their opinion for that of the directors who used their business expertise to assess factors that are considered by corporations in making decisions. 

· Courts must determine, with the facts of each case, whether the directors used the necessary degree of caution and diligence in making what is alleged to be a reasonable decision at the time it was made. 

· In this case, a review of the evidence as a whole led to the conclusion that the implementation of the new procurement policy was a reasonable business decision made for the purpose of remedying a serious and pressing commercial problem in a situation where there might be no solution whatsoever. 

· By concluding the new policy had inexorably led to P Inc.'s decline and bankruptcy, the trial judge misinterpreted the facts and made a palpable and overriding error. Many other factors contributed more directly to P Inc.'s bankruptcy. Consequently, the brothers did not breach the duty of care they owed to P Inc.'s creditors by implementing the procurement policy.

Incentive for Directors to Attend Meetings

Directors are assumed to accept all resolutions that come before the board. Must register dissent, otherwise consent is deemed to have been given.

Not liable under s. 130 or s. 134 if a director relies on certain statements:

1. Relies in financial statements

2. Relies on advice of an accountant, lawyer, appraiser, engineer, or other person whose profession lends credibility to a statement made by such a person

Fiduciary Duty of Directors and Officers

Directors and officers also owe a fiduciary duty (s. 134(1)(a) OBCA). Must act honestly and in good faith with a view to the best interests of the company. Must exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable circumstances. 

Self-Interested activity on the part of a director for their benefit, and/or at the corporation’s expense, is a breach of fiduciary duty. Directors and officers must put the corporation’s entity ahead of their own. If they don’t, the primary remedy is disgorgement of profit to the business.

Two situations involving breach of fiduciary duty:

1. Director/officer has a personal interest in a corporate contract

2. Director/officer takes advantage of an opportunity that was supposed to be secured for the company (seizing the corporate opportunity)

Self-Dealing

S. 132 sets out the disclosure of conflicts of interest provisions. A director or officer who is a party to a material contract with the corporation must give a written disclosure stating the nature and extent of their interest. This disclosure must take place in 3 situations:

· If the officer/director is a party to a material transaction with the corporation (or proposed material transaction)

· If the officer/director is also the officer/director of any person (corporation) that is a party to a material transaction (or proposed contract)

· If the officer/director has a material interest in any person who is a party to a material contract or transaction with the corporation.

In some cases, repeated disclosure is required. The OBCA addresses this situation by allowing a director to give a general notice to the effect that he/she has an interest in all contracts with the particular corporation (s. 132(6)). 

When is disclosure required? 

S. 132(2) addresses the issue for directors. S. 132(3) addresses the issue for officers. Under sub 2, when a director has to disclose depends on when she actually has an interest in the proposed contract. Under sub (2)(a), you have to disclose at the meeting at which the proposed contract is first considered. But, if you don’t have an interest at the time of that meeting, then under sub (2)(b), then you have to disclose at the first meeting after you become an interested party. If you became interested after a contract is made, then you disclose at the first meeting after you became interested (sub (2)(c)). If you weren’t actually a director when you became interested, but later on you become a director, then you have to disclose at the first meeting after you became a director. Even if the proposed contract is not one that would normally require the approval of directors, disclosure is still required. Under s. 132(5), the self-interested director is prohibited from voting on any resolution to approve the contract or resolution. This is subject to certain exceptions that are enumerated under s. 132(5)(a)-(d). However, the self-interested director may still be present during the vote, and may be counted towards quorum.

If all the above requirements are met, then the existence of a conflict of interest in and of itself does not render the material contract void or voidable. As a result, there is no need to account to the company for any profit off of the self-interested dealing. This is so long as the contract or transaction was reasonable and fair to the corporation at the time it was approved. This standard isn’t limited to just black letter terms of the contract. This involves a consideration of the surrounding circumstances under which the contract was made.

Even if the disclosure requirements are not met, the transaction can still be saved, and the officer/director is not liable for profits if:

1. If the contract is approved by special resolution (special meeting, and a vote of 2/3) at a shareholder’s meeting that it specifically called for that purpose

2. If the nature or the extent of the interest in the contract is disclosed in reasonable detail to the shareholders

Seizing a Corporate Opportunity

In conducting business as an officer/director of a corporation, the officer/director may become aware of certain business opportunities. There may be temptation to pursue the opportunity individually, as opposed to within the auspices of the corporation.

Canadian Aero Services v. O’Malley

· This appeal arises out of a claim by the plaintiff-appellant (hereinafter referred to as Canaero) that the defendants had improperly taken the fruits of a corporate opportunity in which Canaero had a prior and continuing interest. 

· The allegation against the defendants O'Malley and Zarzycki is that while directors or officers of Canaero they had devoted effort and planning in respect of the particular corporate opportunity as representatives of Canaero, but had subsequently wrongfully taken the benefit thereof in breach of a fiduciary duty to Canaero.

· “Top management” including senior officers (i.e. not just directors) owe a fiduciary duty. 

· O'Malley and Zarzycki stood in a fiduciary relationship to Canaero, which in its generality betokens loyalty, good faith and avoidance of a conflict of duty and self-interest. Descending from the generality, the fiduciary relationship goes at least this far: a director or a senior officer like O'Malley or Zarzycki is precluded from obtaining for himself, either secretly or without the approval of the company (which would have to be properly manifested upon full disclosure of the facts), any property or business advantage either belonging to the company or for which it has been negotiating; and especially is this so where the director or officer is a participant in the negotiations on behalf of the company.

· Duties can continue to exist even after these “top management” leave office. This is particularly true if the resignation was prompted or influenced by a desire to acquire for himself/herself an opportunity being sought by the company, or, if it was the position with the company that led the person to the opportunity, as opposed to any initiative on their own accord.

· Situations can exist where profits made by an officer/director must be disgorged, even where the profit was not gained at the company’s expense.

· The cardinal fact here is that the subject matter of the Terra Surveys proposal was the same as the project that Zarzycki pursued for Can Aero.

· Doesn’t matter whether or not Terra Surveys was formed for the specific purpose of intercepting a corporate opportunity. 

· Both O’Malley and Zarzycki continued to be bound by their fiduciary duty after leaving Can Aero, which they breached by intercepting the corporate opportunity.

· Can Aero need not prove that it would’ve obtained the contract had Terra Surveys not been formed. Does not need to establish what profits it would have made had it gotten the opportunity. Rather, it’s entitled to get whatever profits these fiduciaries received because of the breach of duty.

· Determining whether there is a breach must be determined on a case-by-case basis. There is no “one size fits all” approach. Must consider surrounding circumstances. 

· Paragraph 48: In holding that on the facts found by the trial judge, there was a breach of fiduciary duty by O'Malley and Zarzycki which survived their resignations I am not to be taken as laying down any rule of liability to be read as if it were a statute. The general standards of loyalty, good faith and avoidance of a conflict of duty and self-interest to which the conduct of a director or senior officer must conform, must be tested in each case by many factors which it would be reckless to attempt to enumerate exhaustively. Among them are the factor of position or office held, the nature of the corporate opportunity, its ripeness, its specificness and the director's or managerial officer's relation to it, the amount of knowledge possessed, the circumstances in which it was obtained and whether it was special or, indeed, even private, the factor of time in the continuation of fiduciary duty where the alleged breach occurs after termination of the relationship with the company, and the circumstances under which the relationship was terminated, that is whether by retirement or resignation or discharge.

· Consider two broad elements:

· Nature and strength of the corporation’s interest

· How close to acquiring? (i.e. ripeness)

· Was the opportunity identified? (i.e. specificity)

· Significance of the opportunity?

· Was it a unique opportunity? Or one of many?

· Had the opportunity been rejected by the company in good faith?

· Relationship of the fiduciary to the opportunity

· Position of the fiduciary? (higher up, the more duty)

· Did the fiduciary negotiate on behalf of the company?

· Amount of knowledge possessed? How much knowledge acquired through position?

· Circumstances in which the opportunity was obtained?

· Time after termination?

· The more elements are found, the stronger the duty owed.

Corporations – Majority Rule

Corporations are based on the idea that the majority of shareholders will control the corporation. There are two ways that shareholders exercise this power:

1. Shareholder Meetings

2. Unanimous Shareholder Agreements (USA)

Shareholder Meetings

S. 94(1)(a) of the OBCA: shareholder meeting must take place within 18 months after incorporation. With respect to subsequent shareholder meetings, these meetings must be held at least every 15 months after the last meeting was held. Under sub (b), these meetings can also be held at other times. These meetings are referred to as “special meetings.”

Shareholder meetings are held for conducting three items of business:

1. Election of directors

2. Consideration of the financial statements and the auditor’s report

3. Reappointment of an incumbent auditor

Under s. 96(5), these three things, along with the consideration of the minutes of the previous meeting, are referred to as “ordinary business.” Any other business that is conducted, either at an annual meeting or at a special meeting, is referred to as “special business.” Ordinary business requires an ordinary resolution, which is defined in s. 1(1) as a resolution that is passed at a shareholder’s meeting by a majority of the votes cast. However, special business requires a special resolution, which is defined in s. 1(1) as a resolution that is passed at a shareholder’s meeting by a 2/3 majority of the votes cast.

Under s. 94(1), the directors are responsible for calling all shareholder’s meetings. But, under s. 105(1), shareholders that have at least 5% of voting shares can require the directors to call a meeting, and that is referred to as “requisitioning a meeting.” Under s. 105(4), if the directors fail to call a meeting within 21 days of any such requisition by a shareholder, then any shareholder who signed the requisition can go ahead and call the meeting. This ability to require a meeting can be denied in certain circumstances (s. 105(3)). 

Under s. 93(1), subject to the articles of incorporation or any USA, the meetings are to be held at a place in or outside Ontario as determined by the directors. If the directors had made no such determination, then the meeting shall take place at the corporation’s registered office. 

S. 96(1) provides minimum and maximum notice periods for the time and place of shareholder meetings. For offering corporations: the notice must be sent out no less than 21 days before the meeting. For non-offering corporations: the notice must be sent out no less than 10 days before the meeting. For both, the maximum notice period is 50 days. Also under s. 96(1)(a), each shareholder entitled to vote at the meeting shall get notice. Under s. 95(2), shareholders entitled to vote are the company’s shareholders as of a certain date that is determined by the directors. That date is known as the record date. Under s. 95(3)(a)(i), if the directors don’t fix a record date, then the record date is deemed to be the close of business on the day immediately preceding the day on which notice of the meeting is given. Under sub (ii), the record date is deemed to be on the day the meeting is held. Sub (b), each director shall get notice. Sub (c), the corporate auditor shall get notice. 

If the meeting involves special business, then under s. 96(6), that notice has got to contain:

· Nature of the special business in sufficient detail to allow the shareholder to form a reasoned judgment on it.

· The text of any special resolution or by-law that will be submitted at that meeting.

Proxies

Any shareholder that is not able to be personally present at a meeting can appoint another person to represent her at the meeting and to vote her shares. A proxy is a form signed by a shareholder that allows a person to attend the meeting and act on that person’s behalf. That someone is referred to as a proxy holder. This right is guaranteed by statute (s. 110(1)), but not by common law. Under s. 111, management of an offering company has got to send a proxy form to each shareholder that is entitled to receive notice of the meeting. That should be done concurrently with, or before the notice of meeting being sent out. That proxy holder does not have to be a shareholder in the company. Under s. 114(2), the proxy holder has the same rights as the shareholder that appointed her. Under s. 110, the scope of authority can be limited. That proxy form must be signed by the shareholder, and that can be done in writing, by electronic signature or by power of attorney. If the shareholder that is appointing a proxy is itself a corporation, then under (b), the signature must come from an officer or attorney of the corporation. Under s. 110(2.1), the proxy form expires one year from its date. Under s. 110(4), the shareholder has the ability to revoke the proxy, if desired. The permissible forms of revocation are contained in subs (a)-(c), and in 4.2. Under s. 110(4.1)(a), the revocation must be received at the registered corporation office at any time up to and including the last business day before the day of the meeting, or any adjournment of it. Or, it can also be received by the chair of the meeting on the day of the meeting.

Shareholder’s Agreements / Unanimous Shareholder’s Agreements (USA)

Often these agreements are found in small, closely held corporations. These are sometimes referred to as “voting contracts.” Under s. 108(1) of the OBCA, two or more shareholders can enter into a written agreement between themselves that sets out in advance how they are going to vote on a particular issue. The equity holders can customize the relationship and pool votes in order to get a heightened measure of control in the company. In general, the shareholders can’t, by contract, require the directors to vote in a certain way. Directors are subject to a fiduciary duty, and a duty of care, and their decision making discretion cannot be restricted in a manner that prevents them from fulfilling these duties. 

The USA gives shareholders the ability to restrict in whole or in part the powers of the directors to manage or supervise the management of the business and affairs of the corporation. That can be done so long as they achieve written consensus. This acts as a counter balance to s. 115(1) of the act, which tells us that directors are given the responsibility and the power to manage or supervise the management of the business, subject to any USA. The effect of the USA is set out in s. 108(5), specifically a shareholder that is a party to the USA has all of the rights, powers, duties and liabilities of a director to the extent that the USA restricts the discretion or powers of the directors. Under the USA, the shareholders can do anything that a director is able to do, and they also attract all of the corresponding liabilities. 

Shareholder Remedies

Shareholder remedies are a means of ensuring that the interests of shareholders are protected and that the rights to which they are entitled can be exercised. This gives shareholders an avenue of redress if they have been subjected to unfairness by the directors. There are 3 primary basis upon which a shareholder can advance a claim for relief:

· Personal action

· Derivative action (damage to company)

· Oppression remedy

Personal action has been swallowed up by the oppression remedy. The derivative action is provided for in s. 246 of the OBCA. It’s an action that is initiated by a shareholder on behalf of the corporation in situations where the wrong has been done to the corporation, but for some reason, the corporate decision makers have not initiated proceedings on the company’s behalf (i.e. corporation itself has not taken legal action to assert its rights). This is referred to as a derivative action because the complainant derives the right to bring the action from the company itself. Under s. 246(1), a complainant can apply to the court for leave to bring a derivative action. Under s. 245, complainant means:

· Current or former holder of a security of a corporation or any affiliated corporation

· Current or former director or officer of the corporation or any affiliated corporation

· Any other person determined by the court to be a proper person to make an application

Under s. 246(1), the complainant applies to the court to bring an action in the name of a company. Four conditions must be met to get leave:

· Complainant must give 14 days notice to the directors of the intent to apply for leave to bring the action 

· Court must be satisfied that the directors won’t bring or diligently prosecute/defend/discontinue the action themselves

· Court must be satisfied that the complainant is acting in good faith, and this is not a frivolous or vexatious claim.

· Court must be satisfied that the action proposed to be initiated by the complainant appears to be in the corporation’s interests. 

Under s. 247, if the conditions are satisfied, then the court can make any order it sees fit, including those it sees fit under provisions (a)-(d). 

Derivative claims cannot be stayed, dismissed or settled without getting the court’s approval, which can be given on any terms that the court sees fit. Complainant not required to give security for costs. Under sub (4), the court at any time is able to order the corporation to pay interim costs to the complainant either with respect to the leave application or the derivative action itself. This includes the complainant’s reasonable legal fees and disbursements, although the complainant, if that happens, may be held accountable for these costs after the action is finally disposed. The idea here is to not discourage shareholders from bringing these actions if they had the primary responsibility to finance the litigation costs until the action is resolved. 

Oppression Remedy

The original design was to enable minority shareholders to take action against potential abuses of the majority, which, historically, could be difficult to do. Must show that the actions were not in the best interest of the company. Can be tough. 

Under s. 248(1), a complainant, in the case of an offering company, may apply for an order under this section. Also, the OSC may also seek a remedy.

Under s. 248(2), on application, the court has to be satisfied that:

· Any act or omission of the corporation affects or threatens to affect a result that is oppressive or unfairly prejudicial to, or that unfairly disregards the rights of any security holder, director, creditor or officer

· Business or affairs of the corporation are, have been, or are threatened to be exercised in a manner that is oppressive or unfairly prejudicial to, or that unfairly disregards the rights of any security holder, director, creditor or officer

· Powers of the directors of the corporation are, have been, or have threatened to be exercised in a manner that is oppressive or unfairly prejudicial to, or that unfairly disregards the rights of any security holder, director, creditor or officer

If oppression can be established, what remedies can the court order? S. 248(3) provides us with a non-exhaustive list. In particular, court is empowered to make any interim or final order it thinks is fit, including the orders specifically enumerated in the section. This flexibility arguably allows the court to come up with a remedy that best deals with the particular circumstances that are before it. Under sub (l), the court can order the dissolution of the corporation. The most common remedy would be under sub (f), which is an order directing the corporation or another person to purchase the applicant’s shares. However, this is subject to s. 248(6), the corporation is not subject to such an order if there are reasonable grounds for believing that:

· It wouldn’t be able to pay its liabilities as they became due

· Value of the company’s assets would be less than its liabilities if it made the purchase

Also, all of the s. 249 remedies for derivative actions apply to oppression remedies as well (i.e. costs, security, etc.). 

With oppression, we are proceeding by way of application (faster than an action). No leave is required (as is required for a derivative action). This flexibility has made it a popular tool of corporate litigators. 

The remedy is not aimed at just protecting the strict, legal rights of shareholders. It can also be invoked to protect their “expectations.” Remedy does not exist to protect random expectations. The expectation must be legitimate and reasonable. However, this is very fact specific. Expectations can change over time. They need not be static. They can be evidenced by agreements between the parties, or other documents. Reasonable expectations can be created by disclosure in public documents, and by public announcements. The oppression remedy is available, even if there is no evidence of bad faith. However, even a finding of bad faith may not show oppression. It has also been held that the breach of a shareholder’s agreement may be oppressive. Compliance with the terms of a shareholder’s agreement doesn’t mean that oppression can’t be found. The powers exercised under such an agreement might be exercised in a manner that is oppressive or unfairly prejudicial. Although the oppression remedy was originally intended to protect minority shareholders from the tyranny of the majority, there is nothing in the provision that precludes a majority shareholder from commencing an oppression claim, arguing that the majority shareholder has been oppressed by the acts of the company’s directors. Although the highly fact specific nature of the oppression remedy makes it tough to figure out what is oppressive, it has been held that certain conduct may prima facie suggest oppression. This can include: lack of a valid corporate purpose for the impugned conduct, lack of good faith, discriminatory conduct between shareholders, lack of adequate or appropriate disclosure of material information to minority shareholders, or the failure of a corporation to take reasonable steps to stimulate an arm’s length transaction.
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