CIVIL PROCEDURE (FALL 06)

Canadian Civil Procedure

History Of The Courts

· Prior To The Enactment Of The Courts of Justice Act In 1984

· Modern Era Of The Courts In Ontario (After 1984)

· Court Structure

· Structure Of Ontario Courts

· Small Claims Court

· Ontario Court Of Justice

· Superior Court Of Justice

· Divisional Court

· Court Of Appeal For Ontario

· Limits On Jurisdiction

· How Rules Of Civil Procedure Are Made
· Powers Of The Court
· 80 Wellesley St. East, Ltd. v. Fundy Bay Builders Ltd. (Court Has Broad Powers)

Civil Justice System

· The Retainer And The Attorney-Client Relationship

· What Is A Retainer

· The Act Of Retaining

· Lawyer At Risk If No Authority

· Termination Of Retainer

· Retainer Agreement

· The Monetary Retainer

· Who Is The REAL Client?

· Maintenance
· Champerty
· Getting Paid And the Solicitors’ Act

· Nature Of Solicitor Client Relationship

· Lawyer As Advocate For The Client

· Solicitor-Client Privilege

· Removal Of Solicitor

· Marco Property v. South Windsor Development (Removal Of Solicitor)

Commencement Of Proceeding

· Application Versus Action (Chart)

· Application Versus Action

· Gordon Glaves v. Care Corp. (Where Issue To Be Decided Use Action)

· Muljadi v. O’Brien (Moving Party Entitled To Decide Best Approach)
· Major Steps In Civil Action

· Considerations Before The Commencement Of An Action
· Counter Claims 

· Cross Claims

· Third Party Claims
Pleadings

· Pleadings, Generally

· Rodaro v. RBC (Stay Within Pleadings)
· Amendment To Pleadings
· Time For Delivery Of Pleadings
· Samuel, Son & Co. v. Tonolli Canada (Extension, Time For Delivery Of Pleadings)

· Sarkozy v. Yorke (Extension, Rebuttable Presumption Of Prejudice)
· Jury Notice
Rules 1-3 – Basic Rules

· Citation (Rule 1)

· Application Of Rules (Rule 1.02)

· Definitions (Rule 1.03)

· Liberal Interpretation (Rule 1.04)

· Practice Directions (Rule 1.07)

· Out Of Court Communications (Rule 1.09)

· Non-Compliance With The Rules (Rule 2)

· Effect Of Non-Compliance (Rule 2.01)

· Court May Dispense With Compliance (Rule 2.03)

· Time (Rule 3)
· Extension Or Abridgment Of Time (Rule 3.02)
· Consent To Extend (Rule 3.04)
Motions And Disposition Without Trial

· Motions Generally – What is a Motion?

· Nature Of Relief Sought

· Jurisdiction And Procedure (Rule 37)

· Evidence On Motions (Rule 39)

· Default Proceedings (Rule 19)
· Where No Defence Delivered (Rule 19.01)

· Late Delivery Of Response (Rule 19.01(5))

· Consequences Of Noting In Default (Rule 19.02)

· Setting Aside The Noting Of Default (Rule 19.03)

· Signing Of Default Judgment (Rule 19.04)

· By Motion For Judgment (Rule 19.05)

· Setting Aside Default Judgment (Rule 19.08)

· Lenskis v. Roncaioli (Requirements To Set Aside Default Judgment)

· Summary Judgment (Rules 20 And 76)

· Dawson v. Rexcraft Storage and Warehouse (Mechanics Of Summary Judgment)

· Kreutner v. Waterloo Oxford Co-operative (Successful Summary Judgment)

· Striking Out A Claim (Rules 21 And 25)

· Jane Doe v. Commissioners of Police (Toronto) (Factors For Rule 21)

· Bai v. Sing Tao Daily Ltd. (Striking Out A Claim, No Cause Of Action)

· Other Types Of Motions

· Injunction (Rule 40 And Section 101)

· RJR-MacDonald v. Canada (Leading Case On Injunctions, Test)

· Certificates Of Pending Litigation (Rule 42)

· 358426 Ontario Ltd. v. Liappas (Material Non-Disclosure Can Threaten Certificate)

· Interim Recovery Of Property (Remedy Of Replevin) (Rule 44)

· Clark Door Of Canada v. Inline Fiberglass (Test For Replevin)

· Preservation Of Property (Rule 45)
Rule 24 – Dismissal Of Action For Delay

· Where Available

· Effect On Subsequent Action (Rule 24.05)
· Belanger v. Southwestern Insulation Contractors (Example Of Delay)
· Baksh v. Sun Media
Rule 24.1 – Mandatory Mediation

· Background And Rationale

· Criticisms Of The Rule

· Response To The Critics

· Purpose Of The Rule (Rule 24.1.01)

· Mechanics of Rule 24.1

· Application of the Rule

· Time for Conduct of Mediation (Rule 24.1.09)

· Patrus v. Rosset (Failure To Conduct In Timely Fashion)
· Conduct of Mediation

· Settlement Privilege

· Confidentiality of Process

· Rogacki v. Belz (Breach Of Settlement Privilege)
· Rudd v. Trossacs Investments, Inc. (Mediator As Witness)
· Conduct of Mediation (Rule 24.1.11)

· Rundle v. Kruspe (Obtaining An Exemption Order)
· Conclusion of Mediation (Rule 24.1.15)
Rules 30-34 – Discovery

· Types Of Discovery

· What Is Discovery?

· Purpose Of Discovery

· Documentary Discovery

· Rule 30 – Other Aspects

· Grossman v. Toronto General Hospital (Solicitor Has Duty To Advise Client)

· P.(D.) v. Wagg (Even If Inadmissible, Must Be Disclosed In Discovery)

· Rule 76 – Additional Obligations

· Discovery From 3rd Parties

· Woods v. Harris (Employers Should Not Release Employment Records)

· A.G. v. Stavro (Compelling 3rd Party Discovery, Factors To Consider)

Rule 31 – Examination For Discovery

· Form Of Examination

· Who May Be Examined?

· CIBC v. Cigam Entertainment (Challenging Choice Of Witness)

· Clarkson Mews v. Angel Creek (Substituting Person Requested)
· Baylis Estate v. A.G. Canada (Examining An Additional Witness)
· When May Examination Be Initiated?

· Scope Of Examination

· Forliti v. Woolley (Principles Applicable To Examination For Discovery)
· Sanctions For Failure To Answer

· Ongoing Obligation To Disclose

· Burke v. Gauthier (Must Correct Disclosure, Or Be Precluded From Relying On It)
· Examination Of Non-Parties

· Hanson v. Finkelstein (Factors Before Examining 3rd Party)
· Use Of Evidence At Trial
· Deemed Undertaking
Rule 32 – Physical Discovery (Inspection Of Property)

· Process And Purpose

· Callis v. Stop 48 Ltd.
· Lagerquist v. Labatts (Low Threshold For Physical Discovery)

· Spoliation – Destruction Of Physical Evidence
· Spasic Estate v. Imperial Tobacco Ltd.

· Cheung v. Toyota Canada
Rule 33 – Medical Examinations

· Requirements Under Rule 33

· Manuel v. Head (Balancing Test For Medical Exams)
· Fox v. Reynolds (Defendant Has Right To Select Examiner)
Rule 48 – Setting A Matter Down For Trial

· Non-Simplified Procedure VS Simplified Procedure

· Rule 48 – Listing For Trial
· Rule 50 – Pre-Trial Conference
· Rule 76 – Simplified Procedure
Rule 49 – Litigation Privilege

· Formal Offers To Settle
· General Accident Assurance v. Chrusz (Litigation VS Attorney-Client Privilege)
Rule 57 – Costs And Fee Shifting

· Costs In General

· Authority To Award Costs

· Offers To Settle (Rule 49)
· Niagara Structural Steel v. W.D. Laflamme (If Criteria Met, Costs Awarded)

· Rooney v. Graham (Purpose Of Rule 49, Reasonable Offers To Settle)

· Costs Of Proceeding (Rule 57)

· Pittman Estate v. Bain (Measure Of Costs, Issue-By-Issue Basis)

· Pittman Estate v. Bain II

· Liability Of Solicitor For Costs (Rule 57.07)

· Young v. Young (When Costs Against A Solicitor)

· Security For Costs (Rule 56)

· John Wink v. Sisco (Test For Security)
· Enescu v. Wawanesa Mutual (Must Prove Impecuniosity To Avoid Security)
Rule 76 – Simplified Procedure

· Origins Of Rule 76

· Purpose Of Rule 76

· Unique Features Of Rule 76

· Differences Between Rule 76 and Regular Procedure

· Application And Availability (Rule 76.01)

· Affidavit Of Documents (Rule 76.03)

· No Discovery, Cross-Examination On An Affidavit Or Examination Of A Witness (Rule 76.04)

· Settlement Discussion (Rule 76.08-76.10)

· Summary Trial (Rule 76.12)

· Robertson v. Ball (Where Absence Of Clear Case, Regular Trial)

· Newcourt Credit Group v. Hummel Pharmacy (Judgment Unless Injustice)

· National Leasing Group v. Park (Rule 76 Threshold Is Lower)
Rule 77 – Case Management (Essex, Ottawa)

· Application And Interpretation (Rule 77.01)

· Origins And Purpose (Rule 77.02)

· Choice Of Track (Rule 77.06(5))

· Administrative Dismissal (Rule 77.08)

· Assignment Of Matter To Judge (Rule 77.09)

· Timetables (Rule 77.10)

· Case Management Powers (Rule 77.11)

· Case Management Motions (Rule 77.12)

· Case Conferences (Rule 77.13)
History Of The Courts

History Of The Courts

· Prior To The Enactment Of The Courts of Justice Act In 1984

· Modern Era Of The Courts In Ontario (After 1984)

· Court Structure

· Structure Of Ontario Courts

· Small Claims Court

· Ontario Court Of Justice

· Superior Court Of Justice

· Divisional Court

· Court Of Appeal For Ontario
· Limits On Jurisdiction

· How Rules Of Civil Procedure Are Made

· Powers Of The Court
· 80 Wellesley St. East, Ltd. v. Fundy Bay Builders Ltd. (Court Has Broad Powers)

Prior To The Enactment Of The Courts of Justice Act In 1984

· First formal courts emerged in 1791 with the enactment of the Constitution Act, 1791.

· Created court of King’s Bench, which was a court of common law only. No jurisdiction over matters of equity.

· Court of Chancery established in 1837 to deal with equity claims.

· Major reform in 1873 with the enactment of the Administration of Justice Act, which provided that:

· Courts of equity and common law ought to be auxiliary to one another where possible. No merging, but they should work together.

· The right to obtain an order for the conduct of oral examination before trial was enshrined. No trial by ambush anymore. 

· The legislation stipulated that no proceeding either at law or in equity shall be defeated by any formal objection. No technical objections.

· In 1881, equity and common law courts were merged pursuant to the Judicature Act
· Courts of Queen’s Bench, Common Pleas, Chancery and Appeal were consolidated to form the Supreme Court of Judicature for Ontario

· Rules of court were developed through practice over time, and recorded, forming what was known as the Rules of Practice, which remained in use until 1985. Comprised of 1000+ rules.

· Constitution Act, 1867
· S. 92(14) – administration of justice, including the maintenance and organization of provincial courts, both of civil and criminal jurisdiction, falls to the province

· S. 96 confers on the federal government the power to appoint judges of the superior courts

· S. 101 gives the federal government power to maintain a general court of appeal, as well as courts for the better administration of the laws of Canada (Supreme Court and Federal Court)

Modern Era Of The Courts In Ontario (After 1984)

· Phase 1 – Courts of Justice Act enacted in 1984, which replaced the Judicature Act
· Consolidated all Acts relating to the courts of Ontario

· Amalgamated what had previously described as County and District courts

· Created the Rules of Civil Procedure, replacing the old Rules of Practice

· Phase 2 – Courts of Justice Amendment Act in 1989

· Merged the Supreme Court of Ontario, the District Court of Ontario and the Provincial Court (Civil Division) into a single superior court ( Ontario Court of Justice

· Supreme court ( “Ontario Court (General Division)” 

· District and provincial courts ( “Ontario Court (Provincial Division)”

· Phase 3 – Courts Improvement Act, 1996 further consolidated the structure (current structure)

· Ontario Court (General Division) ( Superior Court of Justice

· Ontario Court (Provincial Division) ( Ontario Court of Justice

Court Structure

· Supreme Court Of Canada

· Court of Appeal For Ontario

· Divisional Court

· Superior Court

· Ontario Court Of Justice

· Judge

· Master (judicial actor who is not a judge, but acts like a judge, does not hear trials, and is limited by what he or she can do)

Structure Of Ontario Courts

· Court of Appeal for Ontario (S. 2-9)

· Divisional Court (S. 18-21)

· Superior Court of Justice (S. 11-17)

· Ontario Court of Justice (S. 34-41)

· Unified Family Court (S. 21.1-21.15)

· Small Claims Court (S. 22-33.1)

Small Claims Court

· Claims up to $10,000

· Unable to grant equitable remedies, such as an injunction

· Has its own set of rules

· Tends to be user friendly, and is geared towards unrepresented litigants

Ontario Court Of Justice

· Used to be provincial division

· Criminal matters and family matters

· Criminal trials are restricted to non-jury trials, or preliminary inquiry

· Family jurisdiction is limited, and cannot grant divorces (federal legislation)

· Judges are appointed by provincial government

Superior Court Of Justice

· Superior court of both civil and criminal jurisdiction

· S. 11(2) of the Courts of Justice Act provides that the Superior Court has all of the jurisdiction, power and authority historically exercised by courts of common law and equity in England and Ontario.

· Primarily exercises original or trial jurisdiction in civil matters

· Some limited appellate jurisdiction

Divisional Court

· Intermediate appellate court

· Appeals involving $25,000 or less from Superior Court, or interlocutory ruling (i.e. not a final ruling)

· Courts of first instance for judicial review applications (i.e. appeal from administrative tribunal)

· Judges come from the Superior Court of Justice

Court Of Appeal For Ontario

· Highest appellate court in the province of Ontario, on both civil and criminal matters

· Sits only in Toronto

· Judges are appointed specifically to the court, and do not serve in a dual capacity like Divisional Court Judges

· Does not hear trials
Limits On Jurisdiction

· Specialized Courts – Federal Court or Tax Court

· Administrative Tribunals – Human Rights Commission
· Agreement of Parties – Commercial Agreements with arbitration and/or territorial clauses or Collective Agreements
How Rules Of Civil Procedure Are Made

· Made by the Rules Committee

· Part IV of the Courts of Justice Act (S. 65-60) provide for the creation of rules governing the conduct of a civil action in the Ontario Superior Court

· S. 65 creates the Rules Committee, comprised of judges, lawyers and government bureaucrats

· S. 66 confers the power to make the rules of court (Rules of Civil Procedure)
· Rules are regulations that are subordinate to statute. Hierarchy:

· Courts of Justice Act (creates the courts)

· Regulations (the rules themselves)

· Practice Directions (further instructions from the courts)

Powers Of The Court

80 Wellesley St. East, Ltd. v. Fundy Bay Builders Ltd. (Court Has Broad Powers)

Facts:

· Purchase and sale agreement

· Did not close as agreed

· 80 Wellesley St. did not want to return the deposit

· Fundy Bay Builders registered a lien against the land. 80 Wellesley St. cannot sell the land with the lien on it.

· 80 Wellesley St. wants to expunge the lien from the title. Willing to put up security to get the lien off the land in the mean time. Security is there just in case 80 Wellesley St. happens to lose their case. Fundy Bay Builders has nothing to lose essentially.

· Trial court said no jurisdiction over the matter. 


Held:

· Superior Court disagrees. 

· Court has the power necessary to do justice here. 

· Except where limited by statute, the court has unlimited and unrestricted power in substantive law in civil matters.

Civil Justice System

Civil Justice System

· The Retainer And The Attorney-Client Relationship

· What Is A Retainer

· The Act Of Retaining

· Lawyer At Risk If No Authority

· Termination Of Retainer

· Retainer Agreement

· The Monetary Retainer

· Who Is The REAL Client?

· Maintenance
· Champerty
· Getting Paid And the Solicitors’ Act

· Nature Of Solicitor Client Relationship

· Lawyer As Advocate For The Client

· Solicitor-Client Privilege

· Removal Of Solicitor

· Marco Property v. South Windsor Development (Removal Of Solicitor)

The Retainer And The Attorney-Client Relationship

What Is A Retainer
· The act of hiring or employing a lawyer

· The document that outlines the agreement between the lawyer and client (retainer agreement)

· A stipulated or fixed fee agreed upon to secure the services of the lawyer

· A deposit held by the lawyer in his or her trust account to be applied against fees and disbursements in the future

The Act Of Retaining

· By commencing action, the lawyer warrants his or her authority to act. In effect, it is a confirmation that your client has retained you.

· For this reason, it is critical that you be sure that the client has the authority to retain a lawyer.

· Corporations act through directors and officers. 

· Resolution of the board of directors is the best indication of a retainer, but not always necessary. The president may be able to retain you effectively and legally.

· Must be careful when dealing with partnerships. 

· Individuals must not be under some disability, such as being less than 18 years of age.

· Appointment of litigation guardian pursuant to Rule 7.

Lawyer At Risk If No Authority

· Rule 15.02(4) empowers the court to stay or dismiss a case where the proceeding has commenced without the client’s authority.

· May also order the solicitor to pay the costs of the proceeding.

Termination Of Retainer

· By the client 

· For any reason

· By the lawyer

· Non-payment of fees

· Breakdown in the relationship (i.e. failure to follow advice, etc.)

· Must obtain a court order (Rule 15.04)

Retainer Agreement

· Written agreement setting out the terms of engagement between the lawyer and the client

· Not strictly required, but it is advisable.

· Essential terms of the agreement:

· Parties (who is the client, and who will be working on the file)

· Subject matter (what work is to be performed)

· Price (what fees will be charged, and is it either an hourly rate or a contingency fee)

· Time frame (how long it will take to complete the work)

The Monetary Retainer

· Stipulated fee (a.k.a. block fee)

· Deposit to be held in trust and applied to future accounts for fees and disbursements

Who Is The REAL Client?

· To whom do you owe your duty?

· Maintenance: Is defined as the “stirring up of the parties in an endeavour to enforce rights they would not otherwise pursue”

· For example, a person who encourages another person to pursue litigation for the first person’s own benefit

· Champerty: Is a kind of maintenance where the person funding the litigation has only a financial stake in the outcome of the litigation (i.e. a percentage of the recovery)

Getting Paid And the Solicitors’ Act
· Lawyers may sue for payment of their account or they may have it “assessed”

· Either the lawyer or the client may have their account assessed by an Assessment Officer

· Once assessed, the assessment officer will fix the fees and disbursements and issue a “Certificate of Assessment”

· Factors brought to bear when assessing an account:

· Time expended by lawyer

· Complexity of the matter

· Degree of responsibility assumed by the lawyer (i.e. whether the lawyer took some financial risk, such as hiring an expert witnesses without having the client pay up front)

· Monetary value of the matters in issue

· The importance of the matters to the client

· The degree of skill and competence demonstrated by the lawyer

· The results achieved

· The ability of the client to pay

Nature Of Solicitor Client Relationship

· The lawyer owes his or her client a fiduciary duty. 

· Bound to exercise a reasonable degree of care, skill and knowledge for the client.

· Should not allege fraud on behalf of the client, unless satisfied that sufficient evidence exists to support the allegation.

· Should not unwittingly run afoul of S. 346 of the Criminal Code of Canada (extortion section)

Lawyer As Advocate For The Client

· Above all else, the lawyer is an advocate for the client.

· However, there is also some balancing of this duty to the client:

· The lawyer is also an officer of the court, and must always be truthful and forthright before the court (make the court aware of case law that is contrary to your position, etc.)

· The lawyer has a duty to the profession, to his or her colleagues. Must be courteous and respectful at all times.

· The lawyer also has a duty to the public at large and the administration of justice. For example, must not speak with a client of another lawyer, without that lawyer’s express consent.

· Lawyers must be mindful to not “try” cases in the media. 

· The lawyer also has a duty to his or herself. Must not take on a matter that will affect one’s own moral judgment.

Solicitor-Client Privilege

· Solicitor-client privilege is that of the client and not the solicitor. Only the client can waive the privilege.

· Attaches to all direct communication between the lawyer and the client and includes solicitors’ agents and employees.

· In respect of direct communication between lawyer and client, the privilege lasts forever. 

Removal Of Solicitor

Marco Property v. South Windsor Development (Removal Of Solicitor)

Facts:

· Dispute over a piece of land

· Under the agreement of purchase and sale there was a provision that said they would commence construction of a home on the land

· In this case, the land happened to double in value in a very short period of time

· Marco sells the land to someone else

· Marco Property technically has not commenced construction, although they do have a building permit

· The seller now wants the property returned

· South Windsor alleges that Ducharme Fox was a party to deception. South Windsor brings a motion to remove Ducharme Fox as counsel of record.

· As a result, the lawyer on the file for Ducharme Fox will be called as a witness

· Cannot act as both a witness and counsel (conflict of interest)

Issue:

· Should Ducharme Fox be removed as counsel of record because one of their lawyers may be required as a witness in the case?

Held:

· No. The power of the court to make an order removing a solicitor or a firm as counsel of record is a power which the court must exercise carefully. The court must balance, on one hand, the right of a party to be represented by counsel of his or her choice and, on the other hand, the concern about prejudice and the fair administration of justice.
· Case law is clear that when the integrity and honesty of a professional person is attacked in a public way, that is in a court application which is open to the public, the failure to satisfy on evidence that those allegations are true attracts substantial indemnity costs.

· Facts to consider when removing a lawyer:

· Stage of proceedings

· Likelihood witness will be called

· Good faith belief of moving party

· Significance of witnesses evidence

· Impact of removing counsel

· Likelihood of real conflict arising

· South Windsor’s motion is dismissed. Substantial indemnity costs against South Windsor.

Commencement Of Proceeding

Commencement Of Proceeding

· Application Versus Action (Chart)

· Application Versus Action

· Gordon Glaves v. Care Corp. (Where Issue To Be Decided Use Action)

· Muljadi v. O’Brien (Moving Party Entitled To Decide Best Approach)
· Major Steps In Civil Action

· Considerations Before The Commencement Of An Action
· Counter Claims 

· Cross Claims

· Third Party Claims

Application Versus Action (Chart)

	Application
	Action

	Used in cases where there are generally no material issues in dispute or questions of credibility
	Used in all other cases or where there are credibility or other issues requiring a trial

	Rule 14.05 describes instances where application may be utilized
	Rule 14.03 describes nature of originating process required for commencement

	Notice of application (Form 14E) sets out relief claim and grounds relied upon. Supported with affidavit evidence (Rule 39.01) in application record.
	Statement of Claim (Form 14A) sets out relief claimed and material facts relied upon in support of claim (pleading)

	Response – Notice of Appearance (Rule 38.07). Will support with affidavit evidence in responding record.
	Response – Statement of Defence (Rule 18.01). Other opt’s: counterclaim, cross-claim or 3rd party claim.

	Cross-examinations on affidavits filed (Rule 39.02) or examination of witness on pending hearing (Rule 39.03)
	Discovery (Rule 30-31) – documentary discovery and examination for discovery.

	Hearing – Argument on Paper Record – Court’s discretion governed by Rule 38.10. Court can hear live witnesses.
	Trial – oral evidence by live witnesses. Trial procedure and evidence at trial governed by Rules 52-53.

	Generally, more summary in nature, involving matters where no material facts are in dispute
	Generally, more complex matters where findings of fact are required or credibility is an issue

	Generally, the process gets to the hearing stage faster than actions
	Generally, more lengthy process to get to trial

	Mandatory mediation not required
	Mandatory mediation (Rule 24.1.04)

	Pre-trial conference and/or settlement conference may be scheduled, but this is not generally done
	Pre-trial and/or settlement conference are generally required


Application Versus Action

· Rule 1.03 defines “proceeding” as an action or application. 

· An “action” is a proceeding that is not an application and includes various possibilities (i.e. 3rd party claim). 

· Under Rule 14.03(2), an action may be commenced by a notice of action. Where a notice of action is used, the plaintiff shall file a statement of claim within thirty days (30) after the notice of action is issued. Only used in circumstances where there is some urgency to preserve your client’s rights.

· An “application” means a proceeding commenced by notice of application.

· Applications and actions are two distinct processes, but both are known as an “originating process.” 

· An originating process is required and necessary to commence a proceeding.

· An originating process must be served in a prescribed manner (Rule 16.01-02).
Gordon Glaves v. Care Corp. (Where Issue To Be Decided Use Action)

Facts:

· Glaves and Francis were long-time friends, and were both in the funeral home business

· Care Corp. was a fledgling corporation set up to buy and operate retirement homes

· G&F invested in Care Corp.

· This was intended to be a long-term investment, but G died suddenly

· Care had shareholder’s insurance

· Care received $750,000 for his death

· Care distributed the cash to the shareholders as a cash dividend

· Glaves’ widow believed that the share should have been bought back with the insurance cash

· Care believed the distribution was in accordance with Glaves’ wishes

Issue:

· Did the judge who heard the oppression related motions err in finding that the distribution of $750,000 in life insurance to shareholders of a closely held corporation, rather than to purchase shares in the holding company of the deceased was an oppressive act?

Held:

· Business Corporations Act, s. 248(2), can provide a remedy if directors use power in a way that unfairly disregards the interests of a security holder

· Depends on what the reasonable expectations were between the deceased and the principals. Onus is on the applicant seeking the remedy.

· Test of whether a minority shareholder has been oppressed depends upon what the reasonable expectations of that person were according to the arrangements which existed between the principals.

· Did the other investors acted unfairly?

· No obligation for shareholders to have sought a legal opinion first.

· Must act in good faith on reasonable grounds.

· Glaves Holdco has not established otherwise.

· The court will not determine issues of credibility at the hearing of an application. Central issues in this case could not be properly determined without a trial. 

Dissent:

· All other shareholders had an agreement that their shares would be repurchased upon death

· Denied this to Glaves

· No benefit to Glaves Holdco. Only to shareholders.

· Glaves Holdco only wants the rights other shareholders received.

· Only evidence was the supposed comments Glaves made before death.

· No evidence of his intent.

Muljadi v. O’Brien (Moving Party Entitled To Decide Best Approach)

Facts:

· Plaintiffs were parents of the defendants

· Plaintiffs believed defendants had mismanaged their money

· Defendants wanted s. 247 oppression remedy portions of claim stricken. Allege s. 247 may only be used by an application and not by an action.

Issue:

· Does s. 247 make it mandatory that a party seeking an oppression remedy go only by way of application?

Held:

· No, even though there is some support for the defendant’s position.

· Statute does not say, “shall” or “must” or “only”. 

· May is used, which is permissive.

· No clear language from the legislature removing the option of an action.

· The moving party is entitled to decide upon the best approach.

Major Steps In Civil Action

1. Issue Statement of Claim / Notice of Application (Rule 14.03)

a. Done after cause of action and before expiry of limitation period

b. Done by the aggrieved party

2. Serve Statement of Claim

a. Done within 6 months after it is issued (Rule 14.08)

b. Done by the aggrieved party

3. Prepare, serve and file a Statement of Defence (Rule 18.01) or Notice of Appearance (Rule 38.06)

a. Done within 20 days of service of the Statement of Claim, or 10 days prior to date of hearing for Application

b. Done by the defendant

4. Prepare and serve a Reply (only if Action)

a. Done within 10 days following the receipt of Statement of Defence

b. Done by the plaintiff

5. If no defence served or filed, bring motion for default judgment

a. Done after time for delivery of defence has run (Rule 19)

b. Done by the plaintiff

6. If a defence served or filed, mandatory mediation (not applicable to applications)

a. Done within 90 days after first defence filed (Rule 24.1.09)

b. Done by plaintiff and defendant

7. Documentary discovery – disclosure of relevant documents

a. Done 10 days after the close of pleadings (Rule 30.03) (Not applicable in applications)

b. Done by plaintiff and defendant

8. Examination for discovery or cross-exams on application

a. Done after delivery of affidavit of documents or responding record (Rule 31.04 and 39.02)

b. Done by plaintiff and defendant

9. Set Down for Trial or Confirm Hearing of Application (Rule 48.01 or 38.09.1)

a. Done at any time after the close of pleadings in an action, or not less than 2 days prior to hearing

b. Done by either the plaintiff or defendant in an action

10. Pre-trial Conference in action only (Rule 50.01)

a. Done normally after action is listed for trial

b. Done by plaintiff, defendant or judge

11. Trial or Hearing (Rule 52 and 53 in action, 38 and 39 in application)

a. Done when matter is scheduled by the court

b. Done by plaintiff and defendant in consultation with the court

12. Appeals (Rule 61 and 62)

a. Done after judgment delivered

b. Done by plaintiff or defendant

Considerations Before The Commencement Of An Action

· Do you have a party or client capable of suing or being sued?

· Is there a cause of action? Is there a claim to be made?

· Legal basis for asserting the claim?

· Time to make claim has ripened (event signalling the time to commence a proceeding)

· Ensure that limitation period has not run

· Cause of action must be commenced within the period of time prescribed by statute

· Failure to commence the claim within the time period will result in the loss of the claim

· See the Limitations Act. See also Libel and Slander Act.

· Alternative Dispute Resolution?

· Lawyers are duty bound by the Rules of Professional Conduct to advise clients of the potential for ADR

· ADR = negotiation, mediation or arbitration

· 95-98% of civil cases settle before trial

· Does the court have jurisdiction to hear your claim?

· Nature of claim may preclude bringing action in court (i.e. human rights complaint or tax litigation)

· May be an agreement between parties specifying alternative dispute resolution (i.e. arbitration clause). 

· Agreement may specify another forum other than Ontario Court.

· Economic Costs and Risks

· Outline costs associated with prosecuting a claim

· In 1995, average cost of a 3 day trial was $38,000

· Fee shifting risks

· General rule in civil litigation is that the loser pays the winner a portion of their costs (known as partial indemnity)

· The cost of losing a 3 day trial can be significant. $38,000 + costs of the other party at 50% ($19,000) = $57,000.

· Time required to prosecute the claim

· Give realistic estimate of time it will take to get to trial

· Could take 2-3 years, or even longer

· Good, fast and cheap rule (any 2 at the expense of the third)

· Other considerations

· Who to sue?

· Who to add as parties (i.e. multiple tortfeasors and family law claimants)

· What claims to assert – tort, contract, both? What are the implications for the remedy you seek?

Counter Claims

· Defendant ( Plaintiff (Rule 27.01)

· May assert a claim against the Plaintiff, and add another party (Rule 27.03)

· Plaintiff must defend the counter claim (Rule 27.05)

Cross Claims

· Defendant ( Co-Defendant (Rule 28.01)

· May assert claim against a co-defendant

· Co-defendant must defend cross claim (Rule 28.05)

Third Party Claims

· Only made by defendants against non-parties (Rule 29.01)

· Defendant may commence a 3rd party claim against any person who is not a party who may be liable to defendant

· Must be issued within 10 days following the delivery of the defence (Rule 29.02)

· Third party may commence 4th party claim against other persons not already a party (Rule 29.11)

Pleadings

Pleadings

· Pleadings, Generally

· Rodaro v. RBC (Stay Within Pleadings)
· Amendment To Pleadings
· Time For Delivery Of Pleadings
· Samuel, Son & Co. v. Tonolli Canada (Extension, Time For Delivery Of Pleadings)

· Sarkozy v. Yorke (Extension, Rebuttable Presumption Of Prejudice)

· Jury Notice
Pleadings, Generally

· Contains material facts upon which party relies to establish cause of action

· Give notice to the other side about the matters in issue

· Defines the scope of the discovery both in terms of documents and examinations

· Defines the issues in the lawsuit. Must be pled to be argued.

Rodaro v. RBC (Stay Within Pleadings)

Facts:

· Rodaro purchased 751 acres of land south of Barrie

· Rodaro was prepared to develop the land into a residential community

· RBC advanced approx. $20mm to the project

· Repayment was not made in time and Rodaro sued RBC

· Main claim: RBC took the project from Rodaro, thereby depriving him of profit.

· RBC responds that they lost confidence in Rodaro, and believed he couldn’t complete. They argue the assignment to Barbican was proper.

· Trial judge ruled against Rodaro on every count but one: improper disclosure of confidential information to Barbican.

· Trial judge gave Rodero $1mm because of lost opportunity. Not pled by Rodaro. 

Issue:

· If disclosure was improper, did Spence J. err in holding that the disclosure caused damages based on the lost opportunity theory?

Held:

· Yes. Trial judge said some lost opportunity. However, not available in this case. 

· Not raised by Rodero, and no evidence of the lost opportunity. 

· Trial judge stepped outside the pleadings and denied RBC the opportunity to defend. No evidence to support the theory here.

Amendment To Pleadings

· Rule 26.01 allows amendments to pleadings to be made at any time provided that no prejudice results that would not be compensable by costs or an adjournment

· Rule 26.06: may even amend at trial

Time For Delivery Of Pleadings

· Rule 14.03(2) allows for the issuance of a Notice of Action where there is insufficient time to prepare a Statement of Claim

· However, Rule 14.03(3) mandates that the Plaintiff file a Statement of Claim within 30 days after Notice of Action

· Rule 14.08 stipulates that Statement of Claim shall be delivered within 6 months after it is issued

Samuel, Son & Co. v. Tonolli Canada (Extension, Time For Delivery Of Pleadings)

Facts:

· Plaintiff brought an action against defendant for nuisance, negligence, breach of statutory duties and strict liability for the escape of dangerous substances from the defendant’s property

· Lead contamination alleged

· Action commenced on Nov 25, 1992, but a statement of claim was not filed within 30 days as required by Rule 14.03(3)

· In May 1993, Plaintiff served Defendant with notice of motion for extension of time for filing with the statement, dated May 25, 1993

· Master granted extension without prejudice to defendant’s right to plead any defence, including limitation period defence

· Plaintiff appealed, Defendant cross-appealed

Held:

· In determining whether or not to extend the time, the court must consider:

1. Why was the claim not served in a timely manner (i.e. some slip by solicitor)

2. What, if anything, has defendant done to lull plaintiff into a false sense of security

3. What prejudice, if any, will be suffered by the defendant if an extension is granted

· Both appeals dismissed

· Plaintiff’s failure to file was inadvertent, and was rectified as soon as it was discovered

· Limitation could have run out on November 25, 1992. To remove that defence would harm the defendant.

· Extension correct, along with measures to protect the defendant’s rights

Sarkozy v. Yorke (Extension, Rebuttable Presumption Of Prejudice)

· Plaintiff injured in a car accident on July 23

· Plaintiff issued notice of action on July 24

· Failed to file within 30 days, but obtained an extension

· Defendant appealed, saying judge erred in law in extending time because limitation period had expired.

Held:

· Appeal should be dismissed

· The expiration of a limitation period creates a rebuttable presumption of prejudice to the defendant.

· The presumption can be rebutted by the circumstances of the case, and particularly where the defendant knew of the claim, prior to the expiry of the limitation, even though not served with the claim.

· Plaintiff indicated that notice was given after failed attempts to settle

· Therefore, the plaintiff has rebutted the presumption

· No prejudice to the defendant.

Jury Notice

· Rule 47.01 – either party may request jury and must deliver Jury Notice anytime before close of pleadings

· Civil jury trials in Ontario are fairly rare. Generally tends to be the defendant that wants the jury trial, as juries in Canada tend to be very stingy.

· Civil trials are comprised of 6 jurors

· S. 108 of the Courts of Justice Act prohibits jury trials in certain instances (i.e. claim for injunction or equitable relief, such as specific performance)

Interrelated Common Law Doctrines

Interrelated Common Law Doctrines

· Interrelated Common Law Doctrines
· Res Judicata
· Issue Estoppel
· Collateral Attack
· Abuse Of Process
· Hoque v. Montreal Trust (Cause of Action Estoppel)

· Angle v. Minister of National Revenue (Issue Estoppel, Mutuality Requirement)
· Criminal Convictions

· Toronto v. CUPE (Res Judicata, Prevents Overturning Of Criminal Convictions)
· Administrative Tribunals

· Danyluk v. Ainsworth Technologies (Where Error, Discretion As To Res Judicata)

· Foreign Judgments
· Great America Leasing Corp. v. Yates
Interrelated Common Law Doctrines

· Res Judicata – “the thing has been decided”

· The Rule: A judgment in a proceeding pronounced by a court of competent jurisdiction is conclusive between the parties and their privies, not only upon the issues the court was asked to decide, but upon every issue that belonged to the subject of the litigation that the parties, with reasonable diligence, could have brought forward at trial.

· The Purpose: To prevent parties from re-litigating the same issue or claim.

· Two Aspects:

· Cause of Action Estoppel (Claim Preclusion): Larger, blanket that potentially covers all matters that could have been raised with reasonable diligence between the parties

· Issue Estoppel (Issue Preclusion): More narrow. Focuses on specific issues that have been addressed.

· The Rationale: The state has an interest in litigation coming to an end (finality). No individual or party should be sued twice for the same cause (or “twice vexed”)

· Issue Estoppel: branch of res judicata, which precludes the re-litigation of issues previously decided. 

· Parties cannot call into question issues that have already been decided between them in prior litigation. 

· The key question is whether the issue in question is, in fact, the same in both proceedings.

· Collateral Attack: rule against collateral attack bars actions to overturn convictions

· Abuse of Process: court’s inherent jurisdiction to prevent abuse of its own processes

Hoque v. Montreal Trust (Cause of Action Estoppel)
Facts:

· Hoque granted mortgages and entered into related agreements with MT

· Hoque experienced financial difficulties

· Outstanding arrears were capitalized (i.e. IR reduced, etc.), but Hoque still defaulted

· MT brought an action to enforce its remedies under the agreement, including foreclosure

· Hoque made a voluntary assignment into bankruptcy

· Foreclosure judgments were obtained by default, since the trustee did not appear to defend his actions

· Hoque got leave to bring this action

· Hoque alleges MT acted in a malicious manner designed to destroy his business and that the financing agreement was unconscionable, and that they acted in a manner which intentionally interfered with his economic and business relations

· Alleges MT unlawfully disclosed info to 3rd parties, and that it acted in an abusive manner

· All these issues not raised until this action. 

· MT appeals a decision that Hoque’s action was not res judicata
Issue:

· Should these issues have been raised as defences to the foreclosure actions?

Held:

· No. Hoque was not entitled to allege anything in this action that was inconsistent with matters that were essential to the earlier judgment of foreclosure

· Two legal principles in play:

1. Courts should be reluctant to deprive a litigant of the opportunity to have their day in court

2. A party should not be twice vexed by the same cause.

· Those issues which the parties had the opportunity to raise, and in all the circumstances, should have been raised, will be barred.

· Therefore, Hoque is barred from raising new claims related to the agreement and its enforceability. 

· To allow him to do so would undercut bankruptcy proceedings to allow Hoque to escape certain financial obligations, while still alleging illegal conduct

· 2 arguments not barred, however:

1. Allegation that confidential information was released

2. Allegation that MT acted in an abusive manner

· Plaintiff is permitted to amend his pleading as such

Angle v. Minister of National Revenue (Issue Estoppel, Mutuality Requirement)

Held:

· Requirements for Issue Estoppel are:

1. That the same issue has been decided

2. That the judicial decision, which is said to create the estoppel, must be final (finality)

3. That the parties to the judicial decision or their privies were the same persons as the parties to the proceedings in which the estoppel is raised, or their privies (mutuality)

· Mutuality Requirement: it is necessary that the parties, or their privies, be involved in the prior litigation in order for issue estoppel to apply.

· Should the Mutuality Requirement be relaxed so as to avoid injustice? Two Possibilities:

1. Defensive, non-mutual issue estoppel (Issue Preclusion)

a. The use of issue estoppel to defend a claim where the factual question in issue has already been decided in a prior proceeding

b. I.e. plane crash case 

c. Under the current status of the law, if one plaintiff sues and receives judgment, the other plaintiff can sue. No res judicata here.

d. In the US, this has been relaxed.

2. Non-mutual, offensive issue estoppel

a. The use of issue estoppel by a plaintiff relying on a ruling in an earlier case 

b. I.e. plane crash case where other passenger successfully sued airline operator. No res judicata here as well.

Criminal Convictions

Toronto v. CUPE (Res Judicata, Prevents Overturning Of Criminal Convictions)

Facts:

· Oliver worked as a recreation instructor for Toronto

· Charged with sexually assaulting a boy under his supervision

· At trial, the judge found the boy credible, and Oliver not credible

· Conviction affirmed on appeal

· City fires Oliver a few days later

· Oliver grieves his dismissal. City used boy’s testimony, whereas Oliver actually testifies.

· Arbitrator said Oliver’s conviction was not conclusive as to whether Oliver assaulted the boy

· Arbitrator said Oliver had rebutted the presumption and was dismissed without cause

· Divisional court and Court of Appeal quashed arbitrator’s report

Issue:

· Can a person convicted of sexual assault, and, as a result, is dismissed from his employment, be reinstated by an arbitrator who concludes that the sexual assault did not take place?

Held:

· No. Look to the doctrine of abuse of process to ascertain whether re-litigation would be detrimental to the adjudication process.

· Prevents the power of the court from being used to undermine the administration of justice. 

· Prevents res judicata (impermissible re-litigation of an issue) in a different forum

· Casting doubt over a criminal conviction is serious

· Union not entitled to re-litigate the issue

· Oliver was convicted and used all his avenues of appeal

· Arbitrator was required to give full force to the conviction

· City had just cause for dismissal

Concur:

· Issue more properly decided under abuse of process, than under the doctrines of collateral attack or issue estoppel

· No mutuality of parties, so no issue estoppel

· Abuse of process violates the community’s sense of fair play and decency

· Unencumbered by the strict requirements of issue estoppel and res judicata
· Conviction could not be re-litigated

Administrative Tribunals

Danyluk v. Ainsworth Technologies (Where Error, Discretion As To Res Judicata)

Facts:

· In 1993, an employee became involved in a dispute with her employer over unpaid commissions

· No agreement, and a complaint was filed under the Employment Standards Act

· Employer rejected her claim and asserted that she had resigned

· An employment standards officer met with her but before a decision was reached, she commenced an action claiming damages for wrongful dismissal, and unpaid wages/commissions

· ESA proceedings continued, but employee not made aware of employer’s submissions

· ESA rejected her claim, but ordered her employer to give her $2,354.55 in lieu of 2 weeks notice

· Danyluk did not apply for statutory review, but continued her action

· Employer moved to strike the portion of her action that overlapped the ESA decision

· Trial judge said issue covered, decision final on the basis of issue estoppel

· Appealed

Issue:

· Should a party be entitled to rely upon the decision of an administrative tribunal in connection with subsequent litigation raising the same issue?

Held:

· Appeal allowed

· Issue estoppel is available to prevent a party from re-litigating in the courts what has already been litigated at the administrative tribunal

· Decisions should usually be viewed as final; however, to do so here would bar the doors to the court because of a manifestly improper and unfair administrative decision

· Preconditions to the use of estoppel:

1. That the same question has been decided in the earlier proceeding

2. That the earlier decision was final

3. Parties are the same in both proceedings

· Even if conditions met, a court should still determine if, as a matter of discretion, issue estoppel ought to be applied

· To be a proceeding, it must be judicial. The ESA decision is. It has adjudicative authority and decisions must be made in a judicial manner.

· Employee had no notice and could not meet her employer’s case

· Where an adjudicative panel errs in the exercise of its power, this doctrine does not apply

· Preconditions have been met

· Lower courts erred, so, as a matter of discretion, the doctrine will not apply here.

· Claim to $300K has not been addressed yet.

Foreign Judgments

Great America Leasing Corp. v. Yates
Facts:

· Defendant entered into a business partnership with 2 Michigan residents for the purpose of building a golf course in Michigan.

· Obtained financing for a GPS tracking system for their golf carts

· Yates executed a lease agreement, which was to be governed by the laws of Michigan

· Defendant signed a personal guarantee for the loan

· Company defaulted on the loan, and the leasing corporation brought an action against the defendant

· Defendant argued that the fees and interest charged were usurious

· Defendant filed no responding material when plaintiff brought a motion for summary judgment

· Motion granted

· Defendant did not appeal the Michigan verdict

· Plaintiff brought an action in Ontario to enforce the Michigan judgment, and sought summary judgment

· Judge rejected the defendant's argument that the legal fees, when included in the interest being claimed after default, resulted in a criminal interest rate

· Legal fees are a term of the lease, which the defendant signed

· No public policy reasons why it shouldn’t be enforced in Ontario

Issue:

· Should a party be entitled to rely upon the judgment reached in a foreign court?

Held:

· Appeal dismissed

· Court must consider the context of the proceedings

· Consider whether registration of the foreign judgment would be contrary to public policy

· No procedural irregularity alleged by Yates

· Defendant had counsel and participated in the trial

· Defendant chose summary judgment, and chose not to appeal

· No impropriety in the Michigan proceedings. They were open and fair.

· IR does not meet the terms of s. 347 (unconscionable transactions relief act)

· Evidence far short of the mark

Concur:

· Law is unsettled as to when and how a court might decline to enforce a foreign judgment

· Defendant presented no evidence capable of meeting his burdens, or that the lease violated the Criminal Code

Rules 1-3 – Basic Rules

Rules 1-3 – Basic Rules

· Citation (Rule 1)

· Application Of Rules (Rule 1.02)

· Definitions (Rule 1.03)

· Liberal Interpretation (Rule 1.04)

· Practice Directions (Rule 1.07)

· Out Of Court Communications (Rule 1.09)

· Non-Compliance With The Rules (Rule 2)

· Effect Of Non-Compliance (Rule 2.01)

· Court May Dispense With Compliance (Rule 2.03)

· Time (Rule 3)
· Extension Or Abridgment Of Time (Rule 3.02)
· Consent To Extend (Rule 3.04)

Citation (Rule 1)

Application Of Rules (Rule 1.02)

· Rules apply in Court of Appeal, Superior Court of Justice

· Do not apply in Small Claims Court, or in Family Court

Definitions (Rule 1.03)

· Action: proceeding that is not an application and includes a proceeding commenced by:

· Statement of claim

· Notice of action

· Counterclaim

· Crossclaim

· Third or subsequent party claim

· Application: proceeding commenced by notice of application

· Judge: judge of the court

· Originating Process: a document whose issuing commences a proceeding under these rules, and includes:

· Statement of claim

· Notice of action

· Notice of application

· Application for a certificate of appointment of an estate trustee

· Counterclaim against a person who is not already a party to the main action

· Third or subsequent party claim

· Does not include a counterclaim that is only against persons who are parties to the main action, a crossclaim or a notice of motion. 

· Proceeding: Action or application

· Substantial indemnity costs: Costs awarded in an amount that is 1.5 times what would otherwise be awarded on a partial indemnity basis

Liberal Interpretation (Rule 1.04)

· Rules shall be liberally construed to secure the just, most expeditious and least expensive determination of every civil proceeding on its merits.

· Party and Party Costs: If a statute, regulation or other document refers to party and party costs, these rules apply as if the reference were to partial indemnity costs.

· Solicitor and Client Costs: If a statute, regulation or other document refers to solicitor and client costs, these rules apply as if the reference were to substantial indemnity costs. 

Practice Directions (Rule 1.07)

· Practice direction: Direction, notice, guide or similar publication for the purpose of governing, subject to these rules, the practice for proceedings. Signed by the Chief Justice of Ontario for the Court of Appeal, or by the Chief Justice of the Superior Court of Justice. A practice direction for proceedings in the Superior Court of Justice in a region shall be signed by the regional senior judge and countersigned by the Chief Justice of the Superior Court of Justice.

Out Of Court Communications (Rule 1.09)

· When a proceeding is pending before the court, no party to the proceeding and no party’s lawyer shall communicate about the proceeding with a judge, master or case management master out of court, directly or indirectly, unless:

· All the parties consent, in advance, to the out-of-court communication; or

· the court directs otherwise

Non-Compliance With The Rules (Rule 2)

Effect Of Non-Compliance (Rule 2.01)

· Failure to comply with these rules is an irregularity and does not render a proceeding or a step, document or order in a proceeding a nullity, and the court

· May grant all necessary amendments or other relief, on such terms as are just, to secure the just determination of the real matters in dispute; or

· Only where and as necessary in the interest of justice, may set aside the proceeding or a step, document or order in the proceeding in whole or in part.

· The court shall not set aside an originating process on the ground that the proceeding should have been commenced by an originating process other than the one employed

Court May Dispense With Compliance (Rule 2.03)

· The court may, only where and as necessary in the interest of justice, dispense with compliance with any rule at any time.

Time (Rule 3)

Extension Or Abridgment Of Time (Rule 3.02)

· The court may by order extend or abridge any time prescribed by these rules or an order, on such terms as are just

Consent To Extend (Rule 3.04)

· A time prescribed by these rules for serving, filing or delivering a document may be extended or abridged by filing a consent, except as provided in subrule 77.01 (4) (no extension by consent in case management)

Motions And Disposition Without Trial

Motions And Disposition Without Trial
· Motions Generally – What is a Motion?

· Nature Of Relief Sought

· Jurisdiction And Procedure (Rule 37)

· Evidence On Motions (Rule 39)

· Default Proceedings (Rule 19)
· Where No Defence Delivered (Rule 19.01)

· Late Delivery Of Response (Rule 19.01(5))

· Consequences Of Noting In Default (Rule 19.02)

· Setting Aside The Noting Of Default (Rule 19.03)

· Signing Of Default Judgment (Rule 19.04)

· By Motion For Judgment (Rule 19.05)

· Setting Aside Default Judgment (Rule 19.08)

· Lenskis v. Roncaioli (Requirements To Set Aside Default Judgment)

· Summary Judgment (Rules 20 And 76)

· Dawson v. Rexcraft Storage and Warehouse (Mechanics Of Summary Judgment)

· Kreutner v. Waterloo Oxford Co-operative (Successful Summary Judgment)

· Striking Out A Claim (Rules 21 And 25)

· Jane Doe v. Commissioners of Police (Toronto) (Factors For Rule 21)

· Bai v. Sing Tao Daily Ltd. (Striking Out A Claim, No Cause Of Action)

· Other Types Of Motions

· Injunction (Rule 40 And Section 101)

· RJR-MacDonald v. Canada (Leading Case On Injunctions, Test)

· Certificates Of Pending Litigation (Rule 42)

· 358426 Ontario Ltd. v. Liappas (Material Non-Disclosure Can Threaten Certificate)

· Interim Recovery Of Property (Remedy Of Replevin) (Rule 44)

· Clark Door Of Canada v. Inline Fiberglass (Test For Replevin)

· Preservation Of Property (Rule 45)
Motions Generally – What is a Motion?

· An opportunity to seek some kind of relief from the court before trial

· Generally supported by a paper record comprised of a notice of motion (Form 37A) and an affidavit

· A motion may seek relief that is interim, interlocutory or dispositive

Nature of Relief Sought

· Interim: For some period of time (i.e. for a period of 7 days or some other longer period)

· Interlocutory: Pending the outcome of the trial (i.e. the order has effect until the trial of the action or seeks something before trial). Cannot get leave to appeal as of right.

· Dispositive: Disposes of the case in its entirety (i.e. summary judgment – grants judgment in favour of the party requesting bringing action to an end)

· If the ruling is final, you can appeal as of right

Jurisdiction And Procedure (Rule 37)

· Rule 37.01: Specifies how a motion is brought and specifies the form to use (37A).

· Rule 37.02: Who can rule on a motion (judge or master)

· Rule 37.03: Specifies where motion to be heard

· Rule 37.06: Outlines the contents of a motion. Must contain 3 things: state the precise relief sought, state the grounds to be argued, including a reference to any statutory provision or rule to be relied upon, list the documentary evidence to be used at the hearing of the motion

· Rule 37.10: Specifies the content of what is called a motion record

· Rule 37.13: Outlines possible dispositions of a motion

· Rule 37.17: Allows a motion to be brought in an urgent case before the commencement of a proceeding

Evidence on Motions (Rule 39)

· Dual rule. Applies to evidence on motions and applications.
· Rule 39.01(4): Allows for the use of affidavits and outlines specific requirements for their use.

· Rule 39.01(5): Allows the use of hearsay evidence (39.01(5)).

· Rule 39.01(6): Requires full and fair disclosure of all facts when a motion is made without notice. Failure to do so is grounds for seeing aside any order obtained on the motion.

· Rule 39.02: Provides for deponent to be cross-examined on affidavit filed.

· Rule 39.03: Allows for some other party to be examined on pending motion.

Default Proceedings (Rule 19)

Where No Defence Delivered (Rule 19.01)

· Defendant in a proceeding fails to respond to the originating process within the time required. 

· The form of originating process states on its face that if the defendant fails to respond within the specified time limit, judgment may be given without further notice to that defendant

· Plaintiff may use certain provisions in the rules that allow the plaintiff to proceed to judgment.

· Rule 19 states, “where a defendant fails to deliver a statement of defence within the prescribed time, the plaintiff may, on filing proof of service of the statement of claim, require the registrar to note the defendant in default”

· Where the statement of defence is stuck out without leave to deliver another or with leave to deliver another and defendant fails to do so, plaintiff may require the registrar to note the defendant in default. (Rule 19.01(2))

· Defendant under disability may not be noted in default without leave of a judge (Rule 19.01(4)).

Late Delivery Of Response (Rule 19.01(5))

· Defendant can respond to an originating process even though time for delivery of response has passed, unless plaintiff takes steps towards default judgment. 

· If plaintiff notes defendant in default, this has the effect, under the Rules, of preventing defendant from filing a response. 

· Defendant may deliver a statement of defence at any time before being noted in default (Rule 19.01(5)).

Consequences Of Noting In Default (Rule 19.02)

· Providing the defendant with notice of the proceedings is a fundamental aspect of our procedural system. 

· It forms the basis of the requirement that a defendant to a proceeding be personally served with the originating process. 

· Once notice is given, and the defendant does not respond, there is no requirement that the plaintiff provide any further notice to the defendant. 

· Rules state that a defendant, who is properly served, but does not respond to the originating process as required, will not generally be entitled to further notice of the steps that will occur in the proceeding.

· The defendant is deemed to admit the truth of the allegations of fact made in the statement of claim (Rule 19.02(1)(a))
· If plaintiff takes steps to note defendant in default, and proceeds to obtain default judgment, the effect is to prevent the defendant from filing a response or take any other step in the action (Rule 19.02(1)(b)).

· A defendant need not be served with any document in the action once noted in default (Rule 19.02(3))
· The court may order that a defendant be served with certain documents in a proceeding. A defendant must be served with the documents or notices listed in Rule 19.02(3)(a)-(p) (i.e. amended pleadings, counter claim, etc.):

· In order to be noted in default, the plaintiff must be able to show:

1. Time to respond has expired (generally 20 days)

a. Can file notice of intent to respond (extends by 10 days)

2. Plaintiff files proof that the defendant was served

3. Defendant admits allegations made

4. Defendant not entitled to further notice or documents

Setting Aside The Noting Of Default (Rule 19.03)

· The noting of default may be set aside by the court on such terms as are just.

· Where a defendant delivers a statement of defence with the consent of the plaintiff under clause 19.02(1)(b), the noting of default against the defendant shall be deemed to have been set aside.

Signing Of Default Judgment (Rule 19.04)

· Following the noting of the defendant in default, the way in which a plaintiff would proceed to obtain a judgment against the default depends on the type of claim. 

· The rules distinguish between debts or liquidated claims, and other types of claims. 

· A claim is liquidated “whenever the amount to which the plaintiff is entitled (if he is entitled to anything) can be ascertained by calculation or fixed by any scale of charges or other positive data.” (J. Cooke Ltd. V. Campbell)

· Where defendant noted in default, plaintiff may require registrar to sign judgment against defendant in respect of a claim for (Rule 19.04(1)):

1. Debt or liquidated demand in money, including interest if claimed in the statement of claim (most common)

2. Recovery of possession for land

3. Recovery of possession of personal property

4. Foreclosure, sale or redemption of a mortgage

· Before signing of default judgment, plaintiff must file a requisition for default judgment with the registrar. Requisition must state (Rule 19.04(2)):

1. That the claim falls within one of the four listed in Rule 19.04(1)

2. Whether any partial payment of the claim has been made, and if yes, when

3. Details with respect to the calculation of pre and post judgment interest

4. How costs are to be determined 

· Possible for registrar to decline signing default judgment if uncertainty re: whether claim falls into Rule 19.04(1) for proper rates recoverable in respect of pre or post judgment interest (Rule 19.04(3)). 

· Where the registrar does decline, the plaintiff can bring a motion to a judge for judgment (Rule 19.04(3.1) and 19.05).

By Motion For Judgment (Rule 19.05)

· Rule 19.05 requires that where a motion is brought for judgment, supporting evidence by way of affidavit must be tendered if claim is for:

1. Unliquidated damages

2. A divorce

3. Declaration of the invalidity of the marriage

· On motion, Judge may grant judgment, dismiss the action or order the action to proceed to trial. 

· If a trial is ordered, a motion may be made at the trial for judgment on the statement of claim against a defendant noted in default.

Setting Aside Default Judgment (Rule 19.08)

· Along with power to set aside the noting of default, Rules also give court the power to set aside default judgment itself. 

· Rule 19.08 states that a default judgment signed by the registrar or granted by the court on motion may be set aside or varied by a judge on such terms as are just (Rule 19.08(1)). 

· In doing so, a judge may also set aide the noting of default (Rule 19.08(3)).

Lenskis v. Roncaioli (Requirements To Set Aside Default Judgment)

Facts:

· Motion to set aside default judgment on the ground that the defendants had a defence to the plaintiff's claim. 

· Plaintiffs alleged they had lent money to the defendant. 

· Defendants claim no loan money given to purchase cigarettes with no profit to them. 

· Defendants say settlement agreement entered into with duress. 

· Plaintiffs took no further action until defendants won 6/49.

Held:

· Dismissed. There was a settlement. 

· Court not satisfied that default explained, or that a defence was made out. 

· To have a default judgment set aside:

1. Motion to set aside a default judgment should be made as soon as possible after applicant becomes aware

2. Affidavit must set out circumstances under which default arose that gives a plausible explanation

3. Set forth facts to support the claim

Summary Judgment (Rules 20 And 76)

· Rule 20 addresses summary judgment and the test for granting summary judgment.

· Rule 20.01: Specifies when motion may be brought

· Rule 20.02: Outlines specific requirements for content of affidavit. If the affidavit is filled with hearsay, the court can draw a negative inference if sources are not provided.

· Rule 20.03: Specifies need to file factum
· Rule 20.04: Specifies the legal test for granting summary judgment, “the court shall grant . . . if it is satisfied that there is no genuine issue for trial.” Onus is on moving party.

· Rule 20.05: Outlines powers of court upon hearing motion for summary judgment. Can order trials, etc.

· Rule 76.07(9): Specifies legal test for simplified action. Lower threshold than Rule 20. See Newcourt Credit in Rule 76 section. Court shall grant judgment on motion, unless judge is unable to decide the issues in the action without cross-examination, or it would be otherwise unjust to decide the issues on the motion.

Dawson v. Rexcraft Storage and Warehouse (Mechanics Of Summary Judgment)

Facts:

· Defendant bank applied and obtained summary judgment under Rule 20

· Involved a complicated scheme where some people who were trying to make money by selling units in a multi-unit building

· Plaintiffs claimed that loans made by banks were unenforceable because investment transactions violated the Securities Act

· Motions court dismissed the claim in granting summary judgment for the plaintiff on the basis of a finding that the Act did not apply.

· Defendant appealed the award of summary judgment

Held:

· Rule 20 was designed to weed out cases at the pre-trial stage where it could be demonstrated that a trial was unnecessary

· Some motions judges have come to regard a motion for summary judgment as an adequate substitute for trial. In my view, this is incorrect and does not reflect the true purpose of Rule 20.

· In ruling on a motion for summary judgment, the court will never assess credibility, weigh the evidence, or find facts.

· Summary judgment, valuable as it is for striking through sham claims and defences, which stand in the way to a direct approach to the truth of a case, was not intended to, not can it, deprive a litigant of his or her right to a trial unless there is a clear demonstration that no genuine issue exists, material to the claim or defence, which is within the traditional province of a trial judge to resolve

Kreutner v. Waterloo Oxford Co-operative (Successful Summary Judgment)

Facts:

· Example of a successful summary judgment

· Painters knocked over a propane tank and blew up the house they were painting

· Suggestion that the valve on the propane tank was negligently designed

· The defendant propane tank company hired an expert who said the valve was properly designed. That defendant brought a motion for summary judgment saying there was no issue for trial on their part.

· Plaintiff did not put forward any expert evidence.

· Plaintiff put forward evidence from a consultant who could not definitively say that there was a negligent valve design

Held:

· Court held that where evidence does not support claim, the court found that it was a proper case in which to grant summary judgment dismissing the plaintiff's claim against one of the defendants

Striking Out A Claim (Rules 21 And 25)

· Rule 21 discusses striking out a pleading for failing to state a cause of action.
· Rule 21.01: Allows a party to seek determination of an issue before trial or to strike out a pleading.

· Rule 21.02(2): Specifies that no evidence permitted if request is to strike pleading. You do need evidence on a Rule 20 motion. Not here.
· Rule 21.02: Motion should be brought promptly

· Rule 25.11: Court may strike out all or part of a pleading on the ground that:

· May prejudice or delay trial

· Is scandalous, frivolous or vexatious

· Is an abuse of process of the court

Jane Doe v. Commissioners of Police (Toronto) (Factors For Rule 21)

Facts:

· Jane Doe within the group of people that an unnamed rapist was looking to attack

· The police had not warned the City that people living in bottom floor apartments were at risk

· Jane Doe was used as bait for this rapist

· Rapist eventually caught

· Jane Doe said the Police owed her a duty of care

· Said the Police violated her Charter rights by not warning her of potential harm

· Police sought to strike out this claim on the basis that there was no reasonable basis for the claim

Held:

· 4 factors to consider on a Rule 21 motion:

· The pleadings must disclose a cause of action founded in law. So long as the criterion is met, the novelty of the cause is of no concern.

· In determining whether a cause of action exists, the material facts pleaded are to be taken as proved. However, this principle does not apply where the alleged facts are based on assumptive or speculative conclusions which are incapable of proof.

· If the facts, taken as proved, disclose a reasonable cause of action, that is, one with some chance of success, then the action may proceed.

· The statement of claim must be read as generously as possible, with a view to accommodating any inadequacies in the form of the allegations due to drafting deficiencies. 

· Court refused to strike out the claim

· Doe was eventually successful against the Police

Bai v. Sing Tao Daily Ltd. (Striking Out A Claim, No Cause Of Action)

Facts:

· Defendant is the publisher of a newspaper circulated in Canada for the Chinese community

· In a particular article, there was serious criticism levelled against a particular group known as Falun Gong

· Suggested that Falun Gong members were terrorists

· Plaintiff brought an action alleging defamation

Held:

· Defendant successfully struck out the claim by that particular plaintiff because that particular plaintiff was not specifically named in the article

· Although it was conceded that the comments were defamatory, they did not defame that particular plaintiff

· Plaintiff only indirectly defamed by virtue of the affiliation with a particular group

· Not a cause of action recognized by the law since it was not referable to the plaintiff's reputation specifically

Other Types Of Motions

Injunction (Rule 40 and Section 101)
· Section 101: Statutory power for injunction

· Section 102: Special provisions for labour disputes. Labour disputes are a different class of disputes. A few hoops to jump through in order to get an injunction over a labour union (right to picket).

· Rule 40.01: Provides that an interlocutory injunction or mandatory order under S. 101 or 102 may be obtained from a judge in pending or intended proceeding

· Rule 40.02: Makes specific provisions for injunctions granted without notice. Does not apply to labour injunctions. Notice required.

· Rule 40.03: Stipulates that party seeking injunction undertake to pay damages if order improperly granted.

· Rule 40.04: Specifies that factums are required.

RJR-MacDonald v. Canada (Leading Case On Injunctions, Test)

· Leading case on injunctions

· Court will grant where just and convenient to do so

· What does just and convenient mean?

· Legislation affecting the advertising and sale of cigarettes

· RJR sought to obtain an injunction to restrain the legislation from becoming effective

· 3 part test for issuing an injunction:

· A preliminary assessment of the merits of the case required to determine whether there is a serious question to be tried

· Determine whether the applicant would suffer irreparable harm if the application were refused

· What is irreparable harm?

· Para 59: irreparable refers to the nature of the harm suffered, rather than its magnitude. It is harm which either cannot be quantified in monetary terms, or cannot be cured, usually because one party cannot collect damages from the other.

· An assessment must be made as to which of the parties would suffer the greater harm from the granting or refusal to grant the remedy pending a decision on the merits

· Here, injunction refused

· In certain cases, there may be a higher test to be met in the first instance. 

· It may be necessary to establish a strong prima facie case first. 

· Typically, that arises in circumstances where the injunction will effectively dispose of the case forevermore.

Certificates Of Pending Litigation (Rule 42)

· Also known as a Lis Pendens

· Rules 42.01: Provides that certificate of pending litigation under S. 103 may only be issued where ordered by the court. A particular type of injunction that deals with an issue touching real property. You then register title on the land, and it prevents that person from selling the property until the litigation is resolved.

· Rule 42.02: Allows for a certificate of pending litigation to be set aside. See S. 103(6).

358426 Ontario Ltd. v. Liappas (Material Non-Disclosure Can Threaten Certificate)

Facts:

· Plaintiff agreed to give defendants mortgages they held against the defendant’s land, in exchange for the defendant giving two pieces of land to the plaintiff 
· It is a sale of land. The consideration is the other lands.
· Plaintiff was not happy with the land that he received, and wants the other pieces of land back
· Plaintiff moves for, and receives, a certificate of pending litigation to reclaim the lands

· Certificate of pending litigation set aside for failure to include all material facts when certificate obtained in the first instance

· See page 392, for a list of facts that were not disclosed

Held:

· Material non-disclosure can be fatal to preserving a certificate of pending litigation should it be attacked as a later date

Interim Recovery Of Property (Remedy of Replevin) (Rule 44)

· Rule 44.01: Allows for an order under S. 104 to be obtained, permitting a party to recover the possession of personal property

· Rule 44.03: Outlines power of court on such a motion

· Rule 44.04: Outlines condition and form of security on a motion

· Rule 44.05: Allows court to set aside order

· Rule 44.07: Outlines role of Sheriff in connection with securing the property

· Rule 44.08: Outlines remedies where party refuses to give up possession

Clark Door Of Canada v. Inline Fiberglass (Test For Replevin)

Facts:

· Clark Door involved with manufacturing screen doors

· Frames were made with fibreglass
· Clark Door contracted with Inline Fibreglass to make a door
· Relationship failed and Clark sought to obtain the mould that was used by Inline for the production.  
· Clark needed the mould
· Brought an action in replevin 
Held:

· Motion granted

· The test on a motion for replevin was whether there were substantial grounds, which, if proved, entitled the moving party to replevin
· Substantial grounds test was not as high as that for summary judgment, but higher than the substantial issue test for interlocutory injunctions
· Required a high degree of assurance that the plaintiff would succeed at trial
· Court: Having regard to the nature of the relief obtainable in a replevin action, which allows a preliminary taking of possession before trial, in my view it is not contemplated that the Court at this stage should embark upon a trial of the issues raised but only require the plaintiff to show the facts upon which it bases its claim, and if these facts afford substantial grounds for the plaintiffs claim, then the order should be granted.
· Little evidence to support the defendant's assertion that the moving party was not entitled to possession of the dies and the credibility of that evidence was seriously in question.
Preservation Of Property (Rule 45)

· Rule 45.01: Allows court to make an order preserving property

· Rule 45.02(2): Allows property to be sold and proceeds preserved if goods are perishable

Rule 24 - Dismissal Of Action For Delay

Rule 24 – Dismissal Of Action For Delay

· Where Available

· Effect On Subsequent Action (Rule 24.05)

· Belanger v. Southwestern Insulation Contractors (Example Of Delay)

· Baksh v. Sun Media

Where Available

· A defendant who is not in default under these rules or an order of the court may move to have an action dismissed for delay where the plaintiff has failed

· To serve the statement of claim on all the defendants within the prescribed time

· To have noted in default any defendant who has failed to deliver a statement of defence, within thirty days after the default

· To set the action down for trial within six months after the close of pleadings

· Plaintiff has not moved for leave to restore to a trial list an action that has been struck off the trial list, within 30 days after the action was struck off

· Rule 24.03: Where action against a defendant who has counterclaimed is dismissed for delay, defendant may, within 30 days after dismissal, deliver a notice of election to proceed with the counterclaim. If the defendant fails to do so, counterclaim will be deemed to be discontinued without costs

· Rule 24.04(1): Where action against defendant who has crossclaimed or made 3rd party claim is dismissed for delay, crossclaim or 3rd party claim will be deemed to be dismissed with costs. Defendant will have ability to recover those costs and costs of crossclaim or 3rd party claim from plaintiff

Effect On Subsequent Action (Rule 24.05)

· The dismissal of an action for delay is not a defence to a subsequent action unless the order dismissing the action provides otherwise

Belanger v. Southwestern Insulation Contractors (Example Of Delay)

Facts:

· 4 actions brought in ON claiming damages from a number of defendants based on the use of UFFI insulation in homes. 

· Defendants sought an order under Rule 24.01 to dismiss the action for delay. 

· A number of actions were also going on in Quebec. 

· Plaintiff's wanted to defer pending outcome of QC cases. 

· Reserved right to proceed upon writing. 

· QC actions dismissed. 

· Offered to settle under Rule 49. 

· Plaintiff's agreed without costs. 

· Subsequently wished to reconsider based on QC appeals. 

· Plaintiff's then said they had never given instructions to settle.

Held:

· Actions dismissed: 3 plaintiffs who agreed to settle, defendant’s motion to dismiss for delay. 

· Letter constituted unequivocal acceptance of settlement. 

· Court says the lawyers had actual and apparent authority to settle. 

· Delay in other action not unreasonable:

· Really 2 years (’91) not 12 years (’81). 

· Gave this plaintiff another 30 days to set action down for trial. 

· Fairness required that they be allowed to proceed with their action. 

· Plaintiff did not demonstrate something oppressive or abusive if forced to continue action.

Baksh v. Sun Media
Facts:

· Plaintiff brought an action against defendant for defamation damages. 

· Defendants brought motion to dismiss the action with costs on the basis that plaintiff failed to:

1. Comply with 4 orders to pay costs

2. Orders to pay security for costs

3. Order to answer questions refused on discovery 

4. Timetable for complying with undertakings given on discovery

· Plaintiff is self-represented. In responding to defendant motion, made unsubstantiated disparaging remarks about defence counsel.

Held:

· Motion granted. Action dismissed. 

· Plaintiff given a number of indulgences. 

· Failed to establish that he couldn’t pay (didn’t even provide tax returns). 

· Even if plaintiff couldn’t pay, can’t put yourself in a position where you can’t pay as a shield against sanctions. 

Rule 24.1 – Mandatory Mediation

Rule 24.1 – Mandatory Mediation

· Background And Rationale

· Criticisms Of The Rule

· Response To The Critics

· Purpose Of The Rule (Rule 24.1.01)

· Mechanics of Rule 24.1

· Application of the Rule

· Time for Conduct of Mediation (Rule 24.1.09)

· Patrus v. Rosset (Failure To Conduct In Timely Fashion)
· Conduct of Mediation

· Settlement Privilege

· Confidentiality of Process

· Rogacki v. Belz (Breach Of Settlement Privilege)
· Rudd v. Trossacs Investments, Inc. (Mediator As Witness)
· Conduct of Mediation (Rule 24.1.11)

· Rundle v. Kruspe (Obtaining An Exemption Order)
· Conclusion of Mediation (Rule 24.1.15)
Background And Rationale

· Rule 24.1 came into force on January 4, 1999. 

· Was initially a pilot in the Ottawa-Carleton region, intended to reduce cost and delay and facilitate the early and fair resolution of disputes.

· Mandatory mediation came in together with case management. It reflects, in principle, a higher degree of intervention on the part of the court. 

· By 2001, the rule was adopted more broadly, and became applicable in Toronto and Essex County. The reason the rule was expanded was as a consequence of review by the A.G. The Ministry found that cases settled sooner as a result of mandatory mediation, though the overall settlement rate did not increase.

· Mandatory mediation is non-binding, 3rd party negotiation, intended to provide the parties with a meaningful role in the discussion, and to engage in dialogue with the other party. 

· Intended to empower the participants, and to provide for an opportunity to find a creative, non-judicial solution. 

· To be contrasted with arbitration, which is binding. Arbitration is more formal, and uses the rules of evidence.

Criticisms Of The Rule

· Adds an extra step to the process, thereby producing extra cost and delay

· The timing requirement (i.e. in the early stages of the litigation) is not necessarily the best time to engage in mediation (90 days following the first delivery of the statement of defence)

· Not all parties are created equal, thereby serving to intimidate weaker parties

Response To The Critics

· If cases settle sooner, then the extra step is worth the cost, since it saves money in the end

· No prohibition against subsequent mediation session. Rule 24.1.16 expressly contemplates further mediations.

· May obtain an exemption order in a proper case under Rule 24.1.05

Purpose Of The Rule (Rule 24.1.01)

· Rule 24.1.01: Provides for mandatory mediation in case managed actions in order to reduce costs and delay in litigation and facilitate the early and fair resolution of disputes

· Rule 24.1.02: Mediator facilitates communication between parties to facilitate them in reaching a mutually acceptable resolution

Mechanics of Rule 24.1

Application of the Rule

· Rule applies to actions that are commenced in: Toronto, Ottawa-Carleton and the County of Essex. 

· May also apply to Rule 76 applications (simplified procedure). 

· Rule does not apply to:

1. An action under the Substitute Decisions Act or Part V of the Succession Law Reform Act
2. An action in relation to a matter that was the subject of a mediation under S. 258.6 of the Insurance Act, if the mediation was conducted less than a year before the delivery of the first defence in the action.

Time for Conduct of Mediation (Rule 24.1.09)

· Rule 24.1.09: Provides that mediation shall take place within 90 days after the first defence is filed

· Rule 24.1.09(2): Allows for an extension in an appropriate case

Patrus v. Rosset (Failure To Conduct In Timely Fashion)

Held:

· Parties had an obligation to hold the mandatory mediation within 90 days of filing the first defence. 

· It is the parties’ obligation, not that of the mediation co-ordinator or the mediator. 

· The resulting delay by this breach by all the parties flies in the face of the purpose and object of Rule 24.1.

· Parties had to bear their own costs for the case conference, and for the costs of the mandatory mediation.

Conduct of Mediation

· Parties are entitled to select their mediator. See Rule 24.1.07.

· However, failure to select will result in one being assigned by the mediation coordinator, pursuant to Rule 24.1.09(6).

· Rule 24.1.10(1): Stipulates that parties must file a “statement of issues” at least 7 days before the mediation. 

· Statement of issues should identify the factual and legal issues in dispute, and set out parties’ position and interests. 

· Plaintiff required to include a copy of pleadings, which is without prejudice and non-binding.

Settlement Privilege

· There is a view that it is a worthwhile policy objective to encourage people to speak freely in an effort to resolve a dispute between themselves. 

· It is therefore believed that a zone of privacy should exist around the conversations between the parties. 

Confidentiality of Process

· Rule 24.1.14: All communications at mediation session, and the mediator’s notes shall be deemed to be without prejudice.

· Typically, mediator will have a form of mediation agreement, confirming the import of Rule 24.1.14, and contain further provisions precluding the mediator from being called as a witness in any subsequent proceeding. Parties may not use conversations from the mediation session in court.

Rogacki v. Belz (Breach Of Settlement Privilege)

Facts:

· Belz is a writer for a Polish newspaper. 

· He writes an article about Rogacki, who then sues Belz for defamation. 

· The case goes to mandatory mediation. 

· They agreed to keep the conversations confidential. However, Belz then writes an article about what happened at the mediation session. 

· He merely says that a conclusion had not been reached. Nothing of real consequence. 

· Belz also reports on his experience on the examination of discovery. 

· As a result, Rogacki moved for an order that Belz be found in contempt of Rule 24.1 or Rule 30.1. 

Held:

· Belz is saddled with costs.

· Focus on Abella J.’s concurrence:

· Although Rule 24.1 does not create an enforceable guarantee of confidentiality, there were significant public policy reasons for keeping the sessions confidential. 

· Confidentiality encourages settlement discussions. 

· Willful breaches can create a serious risk to full and frank disclosures. 

· Breach of confidentiality can significantly prejudice the administration of justice, and, in particular, the goal of attempting to resolve disputes effectively and fairly without the expense of trial. 

· Breach must be clear and beyond reasonable doubt. 

· Contempt order not appropriate here.

Rudd v. Trossacs Investments, Inc. (Mediator As Witness)

Held:

· Mediator had the parties sign a mediation agreement, in which both parties agreed that the mediator could not be compelled to be a witness in any future litigation.

· The owner of Trossacs Investments is also initially named in the action personally. 

· He gets a summary judgment to remove him from the action. 

· After the motion removing him, they go to mediation. 

· The case settles at mediation after that.

· Trossacs thinks he will get the settlement agreements, as well as the costs of the summary judgment. 

· The other side said the settlement included the costs. 

· Parties seeking a ruling to clarify.

Held:

· In the first instance, the court ordered that the mediator be examined as a witness on the pending motion.

· On appeal, the order was set aside. 

· Divisional court held that the settlement privilege was not the only privilege in issue. 

· A broader privilege existed for mediators generally. 

· Common law principles have recognized a privilege for confidential communications in certain important societal relationships. 

· Four conditions to determine whether communications are privileged (from Wigmore on Evidence):

1. Communications must originate in a confidence that they will not be disclosed

2. The element of confidentiality must be essential to the maintenance of the relationship in which the communications arose

3. The relationship must be once which, in the opinion of the community, ought to be “sedulously fostered”

4. Injury caused to the relationship by disclosure of the communications must be greater than the benefit gained for the correct disposal of litigation

· Full and frank disclosure is fundamental to the mediation process, and to the likelihood that it will lead to resolution of a dispute. 

· There is a danger that the parties will be less candid if the parties are not assured that their discussions will remain confidential, absent overarching considerations, such as the revelation of criminal activity.

Conduct of Mediation (Rule 24.1.11)

· Rule 24.1.11: Parties are required to attend the mediation session, together with their counsel

· Rule 24.1.11(2): Party attending must have ready telephone access to person with authority to settle if they do not have such authority themselves

Rundle v. Kruspe (Obtaining An Exemption Order)

Facts:

· Rundle had been fired by the school board, in large part, because Kruspe (student) and others had made accusations of misconduct. 

· Action against Kruspe and others for defamation. 

· Motions brought before the court. 

· Rundle seeking to exempt the case from mandatory mediation. Rare that cases are exempted. 

· In this case, the defendants submit that mediation is entirely appropriate, that the plaintiff has no real expectation of recovering any money from these defendants and that mediation out to be attempted as a more cost effective means of resolving this dispute. 

Held:

· Denied

· If the plaintiff is looking to confront the defendants and to give her version, this is what can happen at mediation. 

· Less adversarial atmosphere. 

· A settlement is not the only successful outcome of mediation. 

· If the parties can narrow the issues in the dispute, or, at the very least, come away with a better understanding of each other’s positions, then the mediation can still be considered a success.

Conclusion of Mediation (Rule 24.1.15)

· Rule 24.1.15(1): Mediator required to file a report with the court if the action is not settled

· Rule 24.1.15(3): If issues are settled and/or the entire action is settled, must file agreement to that effect

· Rule 24.1.15(5): Settlement agreement may be enforced by court order if a party fails to comply with the terms
Rules 30-34 – Discovery

Rules 30-34 – Discovery
· Types Of Discovery

· What Is Discovery?

· Purpose Of Discovery

· Documentary Discovery

· Rule 30 – Other Aspects

· Grossman v. Toronto General Hospital (Solicitor Has Duty To Advise Client)

· P.(D.) v. Wagg (Even If Inadmissible, Must Be Disclosed In Discovery)

· Rule 76 – Additional Obligations

· Discovery From 3rd Parties

· Woods v. Harris (Employers Should Not Release Employment Records)

· A.G. v. Stavro (Compelling 3rd Party Discovery, Factors To Consider)

Types Of Discovery

· Documentary Discovery

· Examination for Discovery

· Physical Discovery

· Medical Examination

What Is Discovery?

· Obligation to fully and fairly provide all documents in a client’s possession to the other party that relate to any matter in issue

· Provide answers under oath to all relevant questions asked by the other party

· Opportunity to review all documents in possession of the other party that relate to any matter in issue

· Ask question of other party under oath

Purpose Of Discovery

· Learn the case to be met

· What facts is your opponent relying upon to prove their case

· Assess the evidence of the other side

· Is it persuasive? 

· Who are their witnesses?

· How will they perform at trial?

· Assess your opponent

· How well prepared is the other lawyer?

· Have they developed a particular theory of the case?

· Opportunity to settle

· Each side, in preparing for discovery, devotes significant time to the matter and are well informed on the facts of the case. 

· Settlement discussion can, then, and often do take place at discovery as the evidence is learned

Documentary Discovery

· Rule 30.01: interpretation and definitions. Document is widely defined. A document shall be deemed to be in a party’s power if that party is entitled to the original or a copy and the other party is not so entitled

· Rule 30.02(1): obligates party to disclose every document relating to any matter in issue that is or has been in the possession, control or power of a party

· Rule 30.02(2): obligates party to produce document for inspection if requested by the other party

· Rule 30.03: obligates party to prepare and deliver an affidavit of documents within 10 days after close of pleadings
· Rule 30.03(2): specifies the contents of affidavit and prescribes 3 schedules. 

· Schedule A: those documents the party does not object to producing

· Schedule B: documents for which privilege is claimed. 

· Schedule C: documents that the party has lost or no longer has possession or control over.

Rule 30 – Other Aspects

· Rule 30.03(4): Lawyer’s certificate: where the party is represented by a lawyer, the lawyer shall certify on the affidavit that he or she has explained to the deponent: 

· The necessity of making full disclosure of all documents relating to any matter in issue in the action, and

· What kinds of documents are likely to be relevant to the allegations made in the pleadings

· Rule 30.05: disclosure or production of document does not constitute an admission of its relevance or admissibility

· Rule 30.07: imposes an obligation to make continuous and ongoing disclosure of documents subsequently found
· Rule 30.08: prescribes sanctions for failure to fulfill obligation to make ongoing disclosure. May be denied use of a document if you didn’t give it up during discovery
· Rule 30.10: may obtain disclosure of documents from non-parties upon bringing a motion and establishing that:

· Document is relevant to a material issue in the action

· It would be unfair to require the moving party to proceed to trial without having discovery of the document

Grossman v. Toronto General Hospital (Solicitor Has Duty To Advise Client)

Facts:

· Grossman was a patient in the hospital

· One day he went missing

· Hospital performed a search looking for him

· 12 days later, they found him in an air duct (dead)

· His estate sued

· Hospital, in its affidavit of documents, produced one document (medical charts)

· Plaintiff brought a motion for a better affidavit of documents, and was ultimately successful.

Held:

· A party giving discovery is under a duty to make diligent inquiries about other material documents that may be in the possession of others or him. 

· A solicitor has a duty of careful investigation and supervision and of advising his client as to what documents should be included in the affidavit, because a client cannot be expected to know the whole scope of his obligation without legal assistance.

· One of the most important tools in the pre-trial process is documentary discovery, initiated by the demand for an affidavit on production. (no longer have to make demands)

· The rule is, therefore, that a party must candidly describe in an affidavit on production, not only documents for which no privilege is claimed, but also those for which a privilege is claimed. 

· Litigation is, after all, a search for truth.

P.(D.) v. Wagg (Even If Inadmissible, Must Be Disclosed In Discovery)

Facts:

· Scope of documentary discovery in a context of a related criminal proceeding

· Issue raised in this case is whether a crown brief including a statement from the accused is a document that ought to be produced in a civil proceeding

· Alleged that she was assaulted by her physician

· During the investigation, the Dr. gave a statement to the police

· Dr. said the statement breached his s. 10 Charter rights

· Sued in civil court for sexual assault

· Divisional court found that the breach of the defendant's Charter rights mean that the statement was not producible in the civil case

Held:

· Court of Appeal disagreed because the Charter applies between states and individuals. A civil case is between individuals.

· Even when a document is inadmissible at trial, it must nevertheless be produced at the discovery stage. 

Rule 76 – Additional Obligations

· What is different about an affidavit of documents under Rule 76 versus Rule 30? Required to produce copies of documents, plus a schedule

· Rule 76.03 (simplified actions): must provide copies of the documents at own expense

· Rule 76.03(2): must include an additional schedule including a list of the names and addresses of persons who might reasonably be expected to have knowledge of matters in issue

Discovery From 3rd Parties

Woods v. Harris (Employers Should Not Release Employment Records)

Facts:

· Issue about production of documents from non-parties (3rd parties)

· Woods injured by Mr. Harris

· Mr. Harris had an insurance company

· Insurance company defended the claim

· Insurance company sought to compel his employment record

Held:

· An employer, who is not a party, should not be required to produce all records relating to the plaintiff employee at the request of the defendant in a personal injury action involving a lost earnings claim

· Such a request is unreasonably broad, although in certain cases, specific employment records may be compelled

· Number of factors to consider:

· State of the pleadings at the time of the application

· Stage the action had reached

· Whether or not discoveries had been held in whole or in part

· Apparent bona fides of the action

· Basis upon which the motion is brought

· What is there to lead the applicant to believe that relevant and pertinent evidence could be obtained that would be significant to the action

A.G. v. Stavro (Compelling 3rd Party Discovery, Factors To Consider)

Facts:

· Litigation flowing from death of Harold Ballard

· Ballard was the owner of the Maple Leafs for some time

· Financial records were sought from a number of different banks and financial institutions

· Trial court held that there is a high test to meet in order to compel a 3rd party to produce documents

· Trial court pointed to Rule 30.10(1):

· Documents have to be crucial and vital to an essential issue in the action

· It would be unfair to require the moving party to proceed to trial without having discovery of the document

Held:

· Court of Appeal said the test was not so high

· In deciding whether to order production in the circumstances of this case, the factors to be considered should include:

· Importance of documents

· Whether production at discovery stage (as opposed to trial) is necessary to avoid unfairness

· Position of the non-parties with respect to production

· Availability of the documents or the information from some other source, which is accessible to the moving parties

· Relationship of the non-parties to the litigation and the parties to the litigation. Non-parties who have an interest in the subject-matter of the litigation should be more susceptible to a production order than a true “stranger” to the litigation.

· Adequacy of production to date

Rule 31 – Examination For Discovery

Rule 31 – Examination For Discovery

· Form Of Examination

· Who May Be Examined?

· CIBC v. Cigam Entertainment (Challenging Choice Of Witness)

· Clarkson Mews v. Angel Creek (Substituting Person Requested)
· Baylis Estate v. A.G. Canada (Examining An Additional Witness)
· When May Examination Be Initiated?

· Scope Of Examination

· Forliti v. Woolley (Principles Applicable To Examination For Discovery)
· Sanctions For Failure To Answer

· Ongoing Obligation To Disclose

· Burke v. Gauthier (Must Correct Disclosure, Or Be Precluded From Relying On It)
· Examination Of Non-Parties

· Hanson v. Finkelstein (Factors Before Examining 3rd Party)
· Use Of Evidence At Trial

· Deemed Undertaking
Form Of Examination

· An examination for discovery may take the form of an oral examination OR, at the option of the examining party, an examination by written questions and answers 

· Not both.

· Rule 31.02(2): Where more than one party is entitled to examine party, the examination shall take the form of an oral exam, unless otherwise agreed

· No examinations for discovery – either oral or written – for simplified procedures under Rule 76.

Who May Be Examined?

· Rule 31.03(1): Provides that a party to an action may examine any party “adverse in interest” only once without leave of the court

· Rule 31.03(2): Where a corporation is the party to be examined, the examining party is entitled to select any “officer, director or employee” of the corporation. However, the court may order the examining party to select someone else if the corporation brings a motion challenging the selection.

CIBC v. Cigam Entertainment (Challenging Choice Of Witness)

Facts:

· Cigam was an upstart company financed by CIBC

· Said they relied on a CIBC policy that provided asset based lending for upstart companies

· Cigam needed additional capital and CIBC said no

· CIBC then sued them for the money they owed

· Cigam sued them for breach

· Cigam wanted to examine the CIBC president, because he apparently did some speeches about asset based lending

· President had no direct involvement in the Cigam file

· CIBC challenged their choice

· Court discussed when it will interfere with examining party’s choice of witness

Held:

· Presidents of corporations are not immune from being produced on examinations for discovery, however, they should only be required to attend such examinations where they have sufficient knowledge of the matters in dispute, which means at least some direct involvement with the parties and the transactions out of which the claims arise

Clarkson Mews v. Angel Creek (Substituting Person Requested)

Facts:

· Real estate transaction gone wrong

· Defendant wanted to examine a certain witness

· Plaintiff wanted to substitute someone else on the basis that the person selected would not make a good person, because they no longer worked for the plaintiff and would not put in the necessary energy to prepare

Held:

· It is trite law that initially the examining party can select the officer or person whom the plaintiff wishes to examine on behalf of the defendant. It seems to me that it does not lie in the mouth of the person selected who is a responsible person to simply say that he refuses to be involved. If that were permitted, examining parties could be frustrated extremely easily.

Baylis Estate v. A.G. Canada (Examining An Additional Witness)

Facts:

· Baylis’ estate said A.G. was negligent for failing to deport a person who shot and killed Baylis while being in Canada illegally

· Estate wanted to examine the person in the Ministry that had written the report on the shooting. Instead, a regional manager was assigned.

· Estate felt that some of the manager’s responses were insufficient.

· Master ordered the author of the report, and the regional manager to attend the examination

· Court examined whether further discovery of an additional witness should be permitted when one witness has no knowledge of the questions being asked.

Held:

· At para 9.: The fact that the person whom the moving party seeks to examine may be an important witness at trial is not sufficient grounds for ordering an additional examination. It is only where the representative cannot or will not satisfactorily inform himself that an additional representative will be ordered to be produced.

When May Examination Be Initiated?

· Rule 31.04: Provides that examination of either plaintiff or defendant may only occur after statement of defence and affidavit of documents have been delivered unless parties agree otherwise

· Rule 31.04(3): Stipulates that party who delivers notice first, is entitled to examine first

Scope Of Examination

· Rule 31.06(1): A person being examined shall answer questions to the best of his or her “knowledge, information and belief, any proper question relating to any matter in issue in the action.”

· The pleadings in the action serve to establish whether a question relates to some “matter in issue.”

Forliti v. Woolley (Principles Applicable To Examination For Discovery)

Facts:

· Child died shortly after being delivered

· Parents brought an action against the doctors involved in the delivery

· In the course of examinations for discovery, a heated battled ensued

· Both parties went to the Court seeking orders to compel answers to the questions presented

Held:

· The court outlines basic principles applicable to the conduct of an examination for discovery. 5 principles:

· Scope of examination extends to any matter in question in the action and is in the nature of a cross-examination

· Questions are limited to relevant issues between the party conducting the examination and the party being examined

· A witness need not answer questions soliciting an opinion, unless it relates to their area of expertise. However, the party being examined need not answer questions regarding the conduct of a co-defendant.

· Hypothetical questions may properly be put to a witness where the witness has the expertise, provided the hypothetical question is relevant

· Counsel may object to questions on the grounds that the question is vague, confusing, unclear, overly broad or misleading.

Sanctions For Failure To Answer

· Rule 31.07: Provides that a party who refuses to answer a question at examination may not later rely on that evidence at trial without leave of the court

· This sanction is in addition to those provided by Rule 34.15, which allow for an order compelling a party to answer question or strike out pleadings for failure to do so.

Ongoing Obligation To Disclose

· Rule 31.09: Mandates that a party who is examined for discovery who subsequently discovers that an answer given was incorrect or incomplete must provide the correct information to the examining party
· Rule 31.09(3): Provides a sanction if correct answer not given. The party who failed to correct may not rely upon evidence subsequently found without leave of the court
Burke v. Gauthier (Must Correct Disclosure, Or Be Precluded From Relying On It)

Facts:

· Rule 31.09 puts a duty on the plaintiff to provide the defendant in writing with information that any answer given at the examination for discovery is no longer correct and complete.

· Plaintiff was fishing, when Gauthier came along. The bow of the boat struck the plaintiff in the head, knocking him out, and gashing his scalp badly.

· He said he was subject to headaches and neck pain, but that the injury did not affect his ability to work, or to enjoy recreational activities

· At trial, he gave different evidence

· He said that after the discoveries, the pain got much worse. He couldn’t snowmobile, hunt, etc. He found lifting heavy objects to be quite difficult. 

· Family said he was not as fun as he once was

Held:

· Evidence of the change of the plaintiff's condition after discovery was not admissible

· Discovery evidence quite different than trial evidence

· Rule 31.09 provides that if the plaintiff does not provide the defendant in writing with change in information since discovery, the information subsequently discovered, if favourable to the plaintiff, is inadmissible at trial, except with leave of the court

· Did not give defendants any knowledge of the new case they had to meet, and no opportunity to investigate the new evidence, or to prepare to meet it, or to consider their settlement position

· Didn’t even attempt to overcome the unfairness by mentioning it before trial

· Plaintiff did nothing to overcome the prejudice to the defendants, and there was no basis to relieve against the clear consequences of the rule.

· Continuing duty of disclosure

Examination Of Non-Parties

· Rule 31.10: Allows a party to request an opportunity to examine a non-party on motion to the court where it can establish that:

1. They have been unable to obtain the information sought

2. It would be unfair to proceed to trial without the information sought

3. The examination will not unduly delay trial or otherwise be prohibitively expensive or unfair

Hanson v. Finkelstein (Factors Before Examining 3rd Party)

Facts:

· Hanson brought an action against the appellants for damages arising out of the failure of an alleged marriage contract that Finkelstein allegedly prepared for him

· He claims that in reliance on the contract, he bought property in the name of his wife, transferred other items to her and opened a joint bank account with her

· After they separated, the contract was rejected by the court with unfavourable results for Hanson

· Finkelstein denied that he drafted the marriage contract and claimed that Hanson had been advised by at least one other solicitor that the contract was unenforceable and that Hanson should have taken other steps to protect himself

· During discovery, Hanson’s wife testified that immediately after the contract was signed in Finkelstein’s office, this other lawyer made fun of the contract, saying it was unenforceable

· Hanson said he didn’t need another contract

· Motion judge said any advice he might have received from the other lawyer was not relevant as it was given subsequent to the date of the contract

· Finkelstein said the Master proceeded on a wrong principle by relying on the date of the marriage contract, rather than the date of the reliance

Held:

· Appeal dismissed

· Finkelstein’s counsel brought a motion pursuant to Rule 31.10, which allows for counsel to examine non-parties

· In a civil lawsuit in Ontario, you are not entitled to examine whomever you want. Only entitled to examine a limited number of persons or parties. Must be adverse in interest, and only once.

· Rule 31.10(2) is disjunctive, and all elements must be satisfied before an order can be made. Must have all 3:

· Moving party has been unable to obtain the information from other persons whom the moving party is entitled to examine for discovery, from the person he or she seeks to examine

· It would be unfair to require the moving party to proceed to trial without having the opportunity of examining the person

· The examination will not:

· Unduly delay the commencement of the trial or the action

· Entail unreasonable expense for other parties

· Result in unfairness to the person the moving party seeks to examine

· Elements of rule 31.10 not satisfied here

· Can examine what they know, or have come to know subsequent to the events

· Should order a witness to show for an exam first, before bringing a motion

· Can also ask them directly (i.e. phone them) and find out if the person will meet to answer questions

· The 31.10 motion here is premature

Use Of Evidence At Trial

· Rule 31.11: Outlines the potential use of the transcript at trial:

1. May use to read in admissions against the adverse party
2. May use to impeach the testimony of witness
3. May use to prevent party from giving testimony they refused to give at discovery or in contradiction to evidence given at discovery (use Rule 31.09)

Deemed Undertaking

· Rule 30.1.01(3): All parties and their counsel are deemed to undertake not to use evidence or information obtained in the course of conducting an action for any purpose other than in the proceeding in which the evidence was obtained.

· Practically, provides that evidence obtained in an action is to be kept confidential and cannot be used for some other purpose, not related to the action.

Rule 32 – Physical Discovery (Inspection Of Property)

Rule 32 – Physical Discovery (Inspection Of Property)

· Process And Purpose

· Callis v. Stop 48 Ltd.
· Lagerquist v. Labatts (Low Threshold For Physical Discovery)

· Spoliation – Destruction Of Physical Evidence
· Spasic Estate v. Imperial Tobacco Ltd.

· Cheung v. Toyota Canada
Process And Purpose

· Rule 32.01: Provides that the court may make an order for the inspection of real or personal property where it appears to be necessary for the proper determination of an issue in a proceeding.

· Rule 32.01(2): Provides that for the purpose of inspection, the court may:

· Authorize entry on or into property or authorize the taking of temporary possession

· Permit the measuring, surveying or photographing of the property

· Permit the taking of samples, the making of observations or the conducting of tests or experiments

Callis v. Stop 48 Ltd.
Facts:

· Plaintiff attended a go-cart track, and became involved in an accident while on the track

· Plaintiff was a minor at the time the action was commenced by his mother

· Made a claim for damages against the owner/operator of the track

· 2 years following the commencement of the action, the plaintiff sought on a motion to obtain an order permitting the court to take possession of the go-cart to perform various tests on the mechanics of the vehicle

· Same go-cart still existed, and was in operation, however, it had likely changed over the last 2 years

· Defendant objected saying the evidence might be prejudicial ( wear and tear, etc.

Held:

· Court held that inspection of the go-cart should be allowed to proceed

· Court should be informed of the general operating characteristics of the go-cart

· Design of the go-cart could be essential to the issue of liability

· Although there may be some limits to the probative value regarding the state of repair, if it can be demonstrated that it might be of some assistance, then the court will allow it.

Lagerquist v. Labatts (Low Threshold For Physical Discovery)

Facts:

· Plaintiff sustained injury as a consequence of a beer bottle shattering. Shards of glass went into his eye, causing damage.

· Plaintiff brought an action against Labatts for supplying a product not fit for market, that was prone to shatter

· Plaintiff wanted to go through the bottling plant, and observe the production line. Also wanted to take photographic and video evidence.

· Defendant said though the plaintiff should be entitled to inspect, should not be entitled to take photos or videos

· Defendant said it could have a potentially prejudicial effect (for example, a bottle might burst on the line, sound of the bottles rattling down the line might suggest something, etc.)

· Plaintiff obtained an order authorizing the inspection of the bottling line

· Defendant appealed

Held:

· Plaintiff entitled to have his representative attend the defendant’s premises to make a visual examination as part of the inspection. No reason why photos and video cannot accompany the testimony.

· Threshold for an order is fairly low (“where it appears to be necessary for the proper determination of an issue”)
· Be prepared to deal with limits when the plaintiff is coming onto the defendant's property
Spoliation – Destruction of Physical Evidence

· Rule of evidence (omnia praesumuntur contra spoliatorem): all things are presumed against a wrongdoer. Adverse inference drawn against a wrongdoer.

· However, it is also potentially an independent tort.

Spasic Estate v. Imperial Tobacco Ltd.

Facts:

· Spasic claimed against Imperial Tobacco, saying Spasic died as a result of cigarettes

· Alleged that the tobacco company concealed and destroyed evidence disclosing that tobacco smoke caused cancer 

· Allowed for the injury to grow, despite knowing their product was harmful

· Trial court struck out the spoliation claim

Held:

· Plaintiff's claim based on the tort of spoliation ought to proceed to trial based on the tort of spoliation

Cheung v. Toyota Canada
Facts:

· Physical evidence was destroyed

· Defendant brought a motion to strike out cross-claim on basis that co-defendant destroyed evidence

· Court asked to follow U.S. case law, where such a remedy is available

Held:

· Court declined to follow U.S. law, but opened the door to the U.S. rule

· Court said that “as to whether any sanctions can be imposed for spoliation prior to trial in the absence of evidence of intentional destruction or alteration through bad faith, in reliance on the court’s inherent jurisdiction, it seems to me that in appropriate circumstances the court should be able to impose sanctions. I suspect that such sanctions are more appropriately dealt with at trial”

· No sanctions against the plaintiff here. Estate did not intend to spoliate any evidence.

Rule 33 – Medical Examinations

Rule 33 – Medical Examinations
· Requirements Under Rule 33

· Manuel v. Head (Balancing Test For Medical Exams)

· Fox v. Reynolds (Defendant Has Right To Select Examiner)

Requirements Under Rule 33

· Rule 33.01: Allows an adverse party to obtain an order under S. 105 for the physical or mental examination of a party whose physical or mental condition is in question in a proceeding. Commonly known as a “IME” (independent medical examination).

· Rule 33.04: Stipulates that the party being examined must provide all other medical reports they possess, other than those for which litigation privilege is claimed, prior to the examination.

· Rule 33.05: Provides that only the person being examined may be present for the examination, unless the court orders otherwise.

Manuel v. Head (Balancing Test For Medical Exams)

Facts:

· Manuel sues Head because he was allegedly injured by Head

· Head wants an IME

· Manuel objects

· Objects on the basis that his Charter rights are being breached. Says his S. 7 liberty rights are being infringed.

Held:

· A balancing test is involved

· First, of the plaintiff's right to sue the defendant for damages, and the right of the defendant to inform himself prior to trial by inspection of the damages which the first plaintiff claims from him

· Charter not designed to take away the rights of others in order to convenience persons who themselves are seeking to establish rights before the law

· Therefore, no s. 7 infringement. No loss of liberty.

Fox v. Reynolds (Defendant Has Right To Select Examiner)

Facts:

· Fox suffered serious scarring as a result of a car accident with Reynolds

· Reynolds wanted Fox to see a particular psychiatrist

· Plaintiff did not want that to happen

· Plaintiff’s lawyers filed an affidavit saying that Fox should not see the particular psychiatrist. 

· Said doctor not capable of providing an unbiased opinion, and that he would cause harm to the patient. Said there were complaints against the doctor

· Court had to consider whether the plaintiff could object to the medical practitioner selected by the defendant to conduct the IME

Held:

· Motion dismissed

· Plaintiff concedes that the defendant has a prima facie right to select the doctor to perform the medical exam.
· If lawyers have significant concerns about the integrity of the experts to whom their clients are sent, they are entitled to put before the court the kind of evidence that would allow the court to make the tough decisions necessary to ensure a just resolution of the dispute
Rule 48 – Setting A Matter Down For Trial

Rule 48 – Setting A Matter Down For Trial

· Non-Simplified Procedure VS Simplified Procedure

· Rule 48 – Listing For Trial
· Rule 50 – Pre-Trial Conference
· Rule 76 – Simplified Procedure
Non-Simplified Procedure VS Simplified Procedure

· Different between a non-simplified procedure, and a simplified procedure. For any non-simplified case, look to Rule 48.

Rule 48 – Listing For Trial

· Rule 48.01: After the close of pleadings, any party to an action or to a counterclaim or crossclaim in the action who is not in default under these rules or an order of the court, and who is ready for trial, may set the action down for trial, together with any counterclaim or crossclaim.

· Rule 48.02(1): Defended Action. Serve a trial record prepared in accordance with rule 48.03 on every party to the action or to a counterclaim or crossclaim in the action

· Rule 48.03: Trial Record. Contents of a trial record.

· Rule 48.04(1): Consequences of Setting Down or Consent (Passing the Trial Record). Shall not initiate or continue any motion or form of discovery without leave of the court once the trial record has been passed. 

· Rule 48.14: If the action is not on trial list within 2 years, Registrar can serve a status notice that the action will be dismissed if it is not set down for trial within 90 days after notice.

Rule 50 – Pre-Trial Conference

· Rule 50.01: Where Available in Non-Simplified Matters

· Rule 50.03: No Disclosure To The Court. No communication shall be made to the judge or officer presiding at the hearing of the proceeding or a motion or reference in the proceeding with respect to any statement made at a pre-trial conference, except as disclosed in the memorandum or order under rule 50.02

· Rule 50.04: Pre-Trial Judge Cannot Preside At Hearing. A judge who conducts a pre-trial conference shall not preside at the trial of the action or the hearing of the application.

Rule 76 – Simplified Procedure 

· Rule 76.09: How Defended Action Is Set Down For Trial Or Summary Trial. Shall within 90 days after the first statement of defence, set the action down for trial by serving a notice of readiness for pre-trial conference on every party to the action

· Rule 76.09(3): Party setting the action down shall certify that there was a settlement discussion

· Rule 76.10: Pre-Trial Conference – Who has to come, notice, documents required, etc.

· Rule 76.10(6) – Parties may agree that the trial shall be an ordinary trial, or a summary trial under rule 76.12; if they do not agree, the pre-trial conference judge or master shall determine the mode of trial that is appropriate in all the circumstances. 

· NOTE: Summary trial does not allow direct evidence ( evidence through affidavits. 
Rule 49 – Litigation Privilege

Rule 49 – Litigation Privilege

· Formal Offers To Settle

· General Accident Assurance v. Chrusz (Litigation VS Attorney-Client Privilege)

Formal Offers To Settle 

· Rule 49: Formal Offers to Settle. Applies to communications prior to trial, which are intended to result in a resolution to the case. 

· Can’t present a Rule 49 offer during the conduct of the trial. 

· Can only present prior to, or after trial, in which case it then goes to the issue of costs.

· Settlement privilege attaches to other communications (i.e. mediation process)

· Litigation privilege attaches to communications with the other party’s counsel in the anticipation of litigation, or, in the course of conducting litigation.

·  Litigation privilege provides a measure of privacy within which counsel can operate to investigate the case. Counsel should be free to act, and not disclose work product to his adversary.

General Accident Assurance v. Chrusz (Litigation VS Attorney-Client Privilege)

Facts:

· Decision on an interlocutory motion

· Deals with rulings on motions for production of documents over which a privilege was claimed

· Fire ravaged hotel, known as the University Park Inn

· One of the owners was the plaintiff, Daniel Chrusz

· The insurer, GAA appointed an adjuster to investigate

· The adjuster suspected arson

· Some of the adjusters reports provided to the insurer’s lawyer

· Chrusz initially paid $600,000 (out of $1mm)

· As matters unfold, one of Chrusz’s employees is terminated. This employee goes to the insurer and says Chrusz is a crook. Said he put good furniture into burned out rooms to enhance the value of the claim

· This employee gives an affidavit to the GAA lawyer

Held:

· On page 722, Sharpe J. notes 3 things to distinguish between attorney-client privilege and litigation privilege:

· Attorney-client privilege only applies between attorney and client; whereas, litigation privilege applies to communications of a non-confidential nature between lawyer and 3rd parties

· Litigation applies only in the context of litigation. Attorney-client privilege applies whenever anyone seeking legal advice.

· Attorney-client privilege exists to encourage people to seek legal advice. Litigation privilege exists only to protect litigation.

· Litigation privilege allows a lawyer to have a zone of privacy in which to prepare a case

· If a lawyer is communicating with an adjuster, requesting a report, the communication and the report are protected by the litigation privilege

· It is proper to ask a witness about anything they know about an issue while conducting discovery

· Rules of discovery has eroded the litigation privilege

· Having said that, the litigation privilege still has some application

· If a lawyer hires an expert to provide an opinion, if it is done at a time when litigation is underway, or, it’s dominant purpose is in anticipation of litigation, that opinion will be protected by the privilege

· However, if the insurer wants to rely upon the report of that expert, the lawyer, prior to trial, must deliver that opinion to the other side, otherwise they can’t use it at trial.

· However, say the report is not favourable, then you could not disclose the report, and keep the litigation privilege in place. 

· Court set aside the divisional court’s order, and held that the litigation privilege applied to everything except one item (the videotape)
· Read Carthy J’s decision only. No need to read Doherty J.
Rule 57 – Costs And Fee Shifting

Rule 57 – Costs And Fee Shifting
· Costs In General

· Authority To Award Costs

· Offers To Settle (Rule 49)
· Niagara Structural Steel v. W.D. Laflamme (If Criteria Met, Costs Awarded)

· Rooney v. Graham (Purpose Of Rule 49, Reasonable Offers To Settle)

· Costs Of Proceeding (Rule 57)

· Pittman Estate v. Bain (Measure Of Costs, Issue-By-Issue Basis)

· Pittman Estate v. Bain II

· Liability Of Solicitor For Costs (Rule 57.07)

· Young v. Young (When Costs Against A Solicitor)

· Security For Costs (Rule 56)

· John Wink v. Sisco (Test For Security)

· Enescu v. Wawanesa Mutual (Must Prove Impecuniosity To Avoid Security)

Costs In General

· In Ontario, there is a fee shifting regime where the loser pays the winner’s costs

· Winner gets not only the money claimed, but also the costs of the litigation

· Costs follow the event:

· Loser pays winner

· Fees shift from one party to another

· Offers To Settle (Rule 49): Mechanism that allows parties to recover more costs then what they normally would to recover from the party

· Security For Costs (Rule 56): Compels the plaintiff to post security for costs at the end of the proceedings

· Scale of Costs – Degree of Indemnity

· Partial indemnity – 50% to 66% (party-party)

· Substantial indemnity – 90% to 100% (solicitor-client)

· Exam question:
· Costs usually go from partial ( substantial after a settlement offer is made and rejected, so long as the rejecting party does worse at trial than the settlement offer (Rule 49).
Authority To Award Costs

· Section 131(1) of the Courts of justice Act confers the authority to award costs in a proceeding and provides that costs are in the “discretion” of the court and the “court may determine by whom and to what extent the costs shall be paid.”

Offers To Settle (Rule 49)

· Rule 49 provides a mechanism to recover additional costs above the partial indemnity scale and encourages settlement
· Simply put, where a Rule 49 offer is made, and not accepted, and the party making the offer does better at trial than they would have done had the offer been accepted, they are compensated in costs. They will recover increased costs from the date of the offer until the end of trial.

· Rule 49.02: Rule 49 is available in any proceeding and includes motions

· Rule 49.03: The offer must be made seven or more days prior to commencement of hearing

· Rule 49.04: An offer that has not been accepted can be withdrawn at any time

· Rule 49.10(1): Essential elements to satisfy:

· Offer must be made at least 7 days before hearing

· Offer must not be withdrawn, or expire, before commencement of hearing

· The offer must not have been accepted by the defendant

· Defendant’s obligations are the same, but in reverse

Niagara Structural Steel v. W.D. Laflamme (If Criteria Met, Costs Awarded)

Facts:

· Plaintiff made an offer to settle in an amount slightly below the amount recovered

· Plaintiff claimed slightly above 36,000

· Plaintiff offered to settle for 35,600

· He did better than the offer, but the trial judge said he knew the offer was not reasonable, so in those circumstances, Rule 49 did not apply

· Court has some discretion under the Rule

· Trial judge exercised that discretion, disallowed the additional costs to the plaintiff

· Plaintiff appealed

Held:

· The general, or basic rule contained in Rule 49.10(1) is intended to be an incentive to the settlement of litigation. 

· While Rule 49.10(1) does not set forth the basis for resorting to the exception to it, it is reasonable to assume tat the occasions for the applications of the exception should not be so widespread or common that the result would be that the general rule is no longer, in fact, the general rule. If this were to happen, the presumption in favour of the general rule and the resulting reasonable degree of predictability respecting the incidence of costs would disappear and the incentive policy of the rule would be substantially frustrated
· Overturned the trial judge saying criteria met
· While only modest compromise, still entitled to costs
Rooney v. Graham (Purpose Of Rule 49, Reasonable Offers To Settle)

Facts:

· Rooney involved in a motor vehicle accident. Head-on collision. Person who runs into Rooney (Graham) was run off the road by another car.

· Rooney's lawyer sues both Graham and the other driver

· Graham has no insurance, so Rooney has to sue her own insurance company

· Insurance company prosecutes claim on her behalf and defends on behalf of Graham

· Rooney then gets into another car accident, and brings separate proceeding against the other driver

· Claims consolidated into one action to be tried together

· Rooney makes an offer to settle, agreeing to accept $800,000

· At trial, Rooney recovers slightly more than $1 million

Held:

· Rooney gets substantial costs from the time the offer was made, to the end of the trial; partial indemnity before the offer

· The purpose of Rule 49 is to encourage parties to make reasonable offers to settle and to facilitate the early settlement of litigation. Holding that a Rule 49 offer cannot include a provision for ongoing solicitor-and-client costs does not promote the purpose of the rule in two ways

· Parties may have less incentive to make reasonable offers to settle because the opposite party can depreciate the real value of the offer

· To protect itself from having ongoing costs depreciate the value of its offer, a party may feel obliged to make successive and increasing offers to settle. …I find this unsatisfactory because a party may not be able to rely on its earlier offer and may lose some of the benefit of Rule 49

· Make an offer as early as you can, make it reasonable and hold. Substantial indemnity costs go right back to that date.

· If subsequent offers are made, you can’t go back as far.
· This rule promotes early settlement, so it is preferred by the courts
Costs Of Proceeding (Rule 57)

· Rule 57.01(1): Several factors that the court may have regard to in awarding costs, in addition to “the result in the proceeding and any offer to settle or to contribute made in writing”

· Principle of indemnity including experience of counsel

· Reasonable expectations of unsuccessful party

· Amount claimed

· Complexity of matter

· Any other matter relevant to question of cost

· Rule 57.03: Costs of Motion

· Rule 57.01(1): Unless court is satisfied that a different order would be more just, the court shall fix the costs and order them payable within 30 days.  

· “More just” is the ability to seek and have the court to fix the cost.

· Rule 57.03(2): Where party fails to pay costs as required, court may stay or dismiss proceeding or strike out defence

· Rule 57.05: Costs where action brought in wrong court

· Where plaintiff recovers an amount within jurisdiction of small claims court, the court may make an order that the plaintiff shall not recover any costs 

Pittman Estate v. Bain (Measure Of Costs, Issue-By-Issue Basis)

Facts:

· Pittman challenged the Red Cross and others for the poor handling of blood supply, and the passing of HIV

· Pittman died before trial

· Pittman sued the Red Cross, the hospital, the doctor, etc.

· In the end, the Pittman Estate was generally successful in recovering damages

Held:

· Case illustrates that even though a party may win, it may be at risk for having costs reduced for a variety of reasons.

· Case provides examples of the type of analysis court will engage in when assessing costs as between parties.

· After considering the factors set out at Rule 57, the court made the following comment at paragraph 21, “The court must be careful not to penalize the individual litigant with limited resources who is up against large institutions that possess the resources to frustrate the trial process.”

· Court considered the concept of distributive costs – i.e. costs awarded on an issue-by-issue basis, rather than globally, based on the result in the case.

· At paragraph 30, the court elects not to follow this approach, preferring the percentage award contemplated by Rule 57.01(4).

· % of issues you were successful on = % of damages sought that will actually be awarded.
· Court ultimately elected to allow costs in favour of the plaintiff but then discounted those costs such that the plaintiff was only awarded partial indemnity costs at the rate of 60% of those costs (paragraph 39).

Pittman Estate v. Bain II

· More detailed examination of the costs

· Court discusses various principles it applies in actually assessing the reasonableness of the costs it is prepared to award

· Plaintiff sought $602,587 ($455,901 fees and $146,685 disbursements)
· Court was only prepared to award $259,667 fees and $110,382 disbursements.
Liability Of Solicitor For Costs (Rule 57.07)


· Rule 57.07(1): Solicitor may be ordered to pay costs where his/her conduct has resulted in undue delay or he/she has been negligent

· Rule 57.07(2): Court may make such an order on its own initiative
Young v. Young (When Costs Against A Solicitor)

Facts:

· Mr. Young was a J.W.

· After divorce, they could not settle their differences, and so a trial was necessary

· One of the issues was Mr. Young’s penchant for indoctrinating his children in the J.W. faith

· Mr. Young believed it was his duty to raise them as J.W.’s

· Mrs. Young was United Protestant. She believed his teachings were detrimental. She did not want them raised as J.W.’s

· Mr. Young was aided in his litigation by his Church

· At trial, Mr. Young lost. Court ruled that he was prohibited from discussing religion with his children.

· Trial court felt that solicitor-client costs were appropriate, as the case was wasteful of the court’s time. 

· Said the defendant's solicitor should be liable jointly and severally with Mr. Young because of his discourteous conduct in court.

· Trial court also held the J.W.’s liable.

Issue:

· When should costs be awarded on a substantial indemnity basis?

· When should costs be awarded against a solicitor personally?

· When should costs be made payable by third parties not directly connected to litigation?

Held:

· Solicitor-client costs: generally awarded only where there has been reprehensible, scandalous or outrageous conduct on the part of one of the parties. Accordingly, the fact that an application has little merit is no basis for awarding solicitor-client costs; nor is the fact that part of the cost of the litigation may have been paid for by others (paragraph 251).

· Costs against a solicitor personally: any member of the legal profession might be subject to a compensatory order for costs if it is shown that repetitive and irrelevant material, and excessive motions and applications, characterized the proceedings in which they were involved, and the lawyer acted in bad faith… however, courts must be extremely cautious in awarding costs personally against a lawyer given the duties upon a lawyer to guard confidentiality of instructions and to bring forward with courage even unpopular causes (paragraph 254).

· Costs against non-parties: to be liable for maintenance, a person must intervene officiously or improperly. Provision of financial assistance to a litigant by a non-party will not always constitute maintenance. Funding by a relative or out of charity must be distinguished from cases where a person wilfully and improperly stirs up litigation and strife (paragraph 256). Here, the J.W.’s were acting out of charity.

Security For Costs (Rule 56)

· Because we have a fee-shifting regime where the loser pays winner, we want to protect defendants from circumstances where they are sued by a nominal plaintiff, an insolvent plaintiff, or a non-resident plaintiff

· Plaintiffs are compelled to post with the court a sum of money to stand for security for a claim of costs of the litigation

· If you win, you get it back. If you lose, it is available for the defendant to satisfy his costs

· Rule 56.01: Defendant (BUT NOT A PLAINTIFF) may seek security for costs where:

· The Pl or applicant (corporation) is a non-resident

· Same proceeding pending elsewhere

· Unpaid cost award outstanding

· Nominal plaintiff

· Frivolous and vexing proceeding

· Statute entitles the request

 

John Wink v. Sisco (Test For Security)

Held:

· Case outlines principles applied by court in instances where defendant alleges that the plaintiff is impecunious:
· Onus rests with defendant to establish that the plaintiff has insufficient assets to satisfy cost award

· Not enough to say the company doesn't have a lot of money
· Might do credit search etc.

· If established, then plaintiff must show that it has sufficient assets or that it should be permitted to proceed despite the lack of assets
· If plaintiff is impecunious, then only those cases that are plainly devoid of merit should require that such an order be made

 

 

Enescu v. Wawanesa Mutual (Must Prove Impecuniosity To Avoid Security)

Facts:

· Enescu had theft insurance with Wawanesa

· Enescu sued Wawanesa for its refusal to compensate them for loss of merchandise and damage to physical property that resulted from a robbery

· Enescu made a proposal under the Bankruptcy and Insolvency Act

· Enescu agreed to pay proceeds recovered from the lawsuit to its creditors

· Wawanesa sought security because there was good reason to believe that the plaintiffs had insufficient assets to pay costs

· Plaintiffs claimed they were impecunious (short of money)

· Failed to provide affidavits to substantiate their claims

Held:

· Application allowed

· Plaintiffs required to post security

· Plaintiffs failed to establish that they were impecunious, or that they could not raise the funds

Rule 76 – Simplified Procedure

Rule 76 – Simplified Procedure
· Origins Of Rule 76

· Purpose Of Rule 76

· Unique Features Of Rule 76

· Differences Between Rule 76 and Regular Procedure

· Application And Availability (Rule 76.01)

· Affidavit Of Documents (Rule 76.03)

· No Discovery, Cross-Examination On An Affidavit Or Examination Of A Witness (Rule 76.04)

· Settlement Discussion (Rule 76.08-76.10)

· Summary Trial (Rule 76.12)

· Robertson v. Ball (Where Absence Of Clear Case, Regular Trial)

· Newcourt Credit Group v. Hummel Pharmacy (Judgment Unless Injustice)

· National Leasing Group v. Park (Rule 76 Threshold Is Lower)

Origins Of Rule 76

· Originally enacted in 1996. 

· Applied to cases up to $25,000. 

· Excluded cases under the Construction Lien Act and Class Proceedings Act. 

· Was intended to be an experimental clause, and intended to expire after 4 years.

· On January 1, 2002, it became a permanent rule, and was amended to include claims up to $50,000.

Purpose Of Rule 76

· Intended to “simplify” a proceeding. 

· Intended to reduce costs by eliminating certain steps, and to expedite the final disposition of the case. 

Unique Features Of Rule 76

· Summary trial (Rule 76.12)

1. No direct testimony from any witnesses 

2. Evidence in chief is delivered by way of affidavits

3. Cross-examinations are time limited (50 minutes per witness)

4. Re-examination time limited (10 minutes per witness)

5. Argument is time limited (45 minutes per witness)

· Strategic Considerations for Summary trial

1. Starting with cross-examination may be tactically disadvantageous

· Note that Rule 76.10(6) allows pre-trial judge or master to determine the mode of trial and 76.10(7) allows the judge or master to “vary the order and time of presentation”

2. Written materials are critically important

· Cost Consequences (Rule 76.13)

1. Party may be compelled to pay higher cost award if pleading amended (Rule 76.13(1))

2. Party may be denied costs if they fail to meet the $50,000 threshold (Rule 76.13(2))

Differences Between Rule 76 and Regular Procedure

	Regular Procedure
	Rule 76

	Affidavit of Documents

- Only description of documents required (Rule 30.02)

- 3 schedules required (Rule 30.03)
	Affidavit of Documents

- Copies of documents must be provided (Rule 76.03)

- 4th schedule required with witnesses (Rule 76.03(2))

	Discovery

- May conduct oral examinations on adverse parties (Rule 31.02-31.03)
	Discovery

- May not conduct cross-examinations or examine witnesses (Rule 76.04)

	Motions

- Cross-examinations on affidavits filed on motion (Rule 39.02-39.03)
	Motions

- May not conduct cross-examinations or examine witnesses (Rule 76.04)

	Set Down for Trial

- Serve and file a trial record (Rule 48.02)
	Set Down for Trial

- Must have settlement discussion and deliver Notice of Readiness for Pre-Trial (Rule 76.08-76.09)

	Summary Judgment

- Will grant if “no genuine issue for trial” (Rule 20.04)
	Summary Judgment

- Will grant, unless judge unable to decide without cross-exams or otherwise unjust (Rule 76.07(9))


Application And Availability (Rule 76.01)

· Does not apply to construction lien actions and/or class actions
· Rule 76 is mandatory where each of defendant’s claims, considered separately, meets the requirements of the rule. Conditions to be satisfied:

· Plaintiff’s claim is exclusively for one or more of the following:

· Money

· Real Property

· Personal Property

· Total of the following amounts is $50,000 or less:

· Amount of money claimed

· FMV of real property and of personal property

· Rule 76 is optional if plaintiff’s claim exceeds $50,000, unless:

· Rule 76.02(3): Rule may be used at the option of plaintiff subject to rules 76.02(4) to (9).

· Rule 76.02(5): Defendant may object to procedure if requirements not met, and plaintiff must make an election to waive excess or transfer matter out of Rule 76. Effect is to lose any claim to monies over $50,000.

· Originating Process: Statement of Claim (14A, 14B or 14D) shall indicate that the action is being brought under this rule.

Affidavit Of Documents (Rule 76.03)

· 10 days after the close of pleadings, a party shall serve on every other party:

· An affidavit of documents disclosing to the full extent of the party’s knowledge, information and belief all documents relating to any matter in issue in the action that are or have been in the party’s possession, control or power

· Shall include a list of the names and addresses of persons who might reasonably be expected to have knowledge of matters in issue in the action

· A party may not call as a witness a person whose name has not been disclosed in the party’s affidavit of documents or any supplementary affidavit of documents

No Discovery, Cross-Examination On An Affidavit Or Examination Of A Witness (Rule 76.04)

· The following are not permitted in an action under this Rule:

· Examination for discovery

· Examination for discovery by written questions and answers

· Cross-examination of a deponent on an affidavit

· Examination of a witness on a motion

Settlement Discussion (Rule 76.08-76.10)

· Within 60 days after the filing of the first statement of defence or notice of intent to defend, the parties shall consider whether (b) settlement of any or all issues is possible

· Rule 76.10(2): A party and his or her lawyer shall, unless the court orders otherwise, participate in the pre-trial conference

· Mode of Trial (Rule 76.10(6)): Parties may agree that the trial shall be an ordinary trial or a summary trial under rule 76.12. If they do not agree, the pre-trial conference judge or master shall determine the mode of trial that is appropriate in all the circumstances.

Summary Trial (Rule 76.12)

· Evidence and argument shall be presented as follows:

· The plaintiff shall adduce evidence by affidavit

· When any cross-examinations and re-examinations of the plaintiff’s deponents are concluded, the defendant shall adduce evidence by affidavit.

· When any cross-examinations and re-examinations of the defendant’s deponents are concluded, the plaintiff may, with leave of the trial judge, adduce any proper reply evidence.

· After the presentation of evidence, each party may make oral argument for not more than 45 minutes.

· The judge shall grant judgment after the conclusion of the summary trial. 

Robertson v. Ball (Where Absence Of Clear Case, Regular Trial)

Facts:

· Plaintiff licensed real estate broker

· Entered into an exclusive listing arrangement with defendant vendors

· No commission payable on any sale effected more than 60 days after expiry of the listing arrangement

· Plaintiff aware B interested in property

· 60+ days after, defendant's sold to B

· Plaintiff wants commission

· Brought motion for summary judgment under 76.06 (simplified procedure)

Held:

· Motion dismissed

· Strict interpretation of the listing agreement in Ontario

· Movement towards “effective cause” test ( is the broker the “effective cause” of the sale?

· If so, should get commission

· Implied duty of good faith

· Prevents vendors from depriving an agent of his or her commission

· However, simplified procedure is for clear cases

· In the absence of a clear case ( go to trial

· Therefore, set forward for trial

Newcourt Credit Group v. Hummel Pharmacy (Judgment Unless Injustice)

Facts:

· Recomm Display leased a kiosk to HP for $535/mo. for 66 months

· Brian Hummel signed a guarantee for indebtedness

· RD promised to get advertising for the kiosk

· RD allowed to assigned the lease and did so to NCG

· Advertising agreement not in assignment consent signed by HP

· In 1995, RD defaulted on advertising agreement

· HP took kiosk out of service and refused to pay rent

· NCG brought an action under Rule 76 claiming $24,930.58 + interest

· Moved for summary judgment under 76.06(14)

· Defendant said fundamental breach, and unconscionable to allow NCG to rely on the exclusionary clause.

· Court said unjust to decide issue on a motion

· NCG appealed

Held:

· Allowed

· Rule 76.06(14) says motions judge “shall” grant summary judgment, unless some injustice

· Can refuse if concerned about injustice, but not because of impact on non-parties (motions judge concerned how his ruling would affect other litigants)

· Rule 76 establishes a lower threshold than that applied under Rule 20.04. Motions judge should make determinations of fact, including determinations of credibility.

· Fair and reasonable to enforce the clause here.

National Leasing Group v. Park (Rule 76 Threshold Is Lower)

Facts:

· Motion by Plaintiff for summary judgment

· Parties contracted for lease of floor scrubber from National to Park for 48 months

· Park signed an agreement saying equipment worked when received

· No warranties

· Not cancellable

· No collateral agreements

· Park thought he had contracted with Aqua-Net not National

Held:

· Dismissed

· Park was a victim of fraud by AN who got him to contract with National

· Goes to root of contract

· Park has complete defence, even on lower 76 threshold

· Criteria for Rule 76 summary judgment motion may be summarized as follows:

1. Test is a lower one than a motion for judgment under Rule 20

2. Considerations of justice and fairness are governing criteria

3. Parties must put forth their complete and best evidence

Rule 77 – Case Management (Essex, Ottawa)

Rule 77 – Case Management (Essex, Ottawa)

· Application And Interpretation (Rule 77.01)

· Origins And Purpose (Rule 77.02)

· Choice Of Track (Rule 77.06(5))

· Administrative Dismissal (Rule 77.08)

· Assignment Of Matter To Judge (Rule 77.09)

· Timetables (Rule 77.10)

· Case Management Powers (Rule 77.11)

· Case Management Motions (Rule 77.12)

· Case Conferences (Rule 77.13)
Application And Interpretation (Rule 77.01)

· Applies to actions and applications:

· In the City of Ottawa

· In the County of Essex

· Rule 77.01: Applicable to “actions” and “applications” 

· Does not apply to class actions unless the action is not certified (77.01(2.1))

· Conflict Between Rules: In the event of conflict between a provision of Rules 1 to 76 and a provision of this Rule, Rule 77 prevails (Rule 77.01(3))

· Extension Of Time: A time prescribed in any of Rules 1 to 76 or in this Rule may be extended or abridged only by order of a case management judge or case management master (Rule 77.01(4))

Origins And Purpose (Rule 77.02)

· Rule 77.02: Intended to establish a case management system throughout Ontario that reduces unnecessary cost and delay in civil litigation, facilitates early and fair settlements and brings proceedings expeditiously to a just determination while allowing sufficient time for the conduct of the proceeding. 

· Concern regarding the number of cases in the civil system and the time it took to process the trials

· Dramatic backlog of cases resulted in a government review

· Review recommended that courts exercise greater role in supervising cases as they move through the system 

· Courts should intervene to impose time limits on trials, and to resolve disputes without trials, where possible

· Case management reflects a shift away from control by the parties and their lawyers to control by the court

· Province-wide case management 

· Rule 77 was adopted with the intent that it would one day be applicable across the province of Ontario

· Province-wide application in doubt

· At present, rule 77 only applies in Essex County and Ottawa

· Toronto has opted out and adopted its own regime under rule 78

· Province wide application of the rule is somewhat in doubt

Choice Of Track (Rule 77.06(5))

· On filing, the plaintiff shall choose the fast track or the standard track

· In choosing a track, the plaintiff shall have regard to all relevant considerations, including: 

· the complexity of the issues of fact or law

· the likely expense to the parties

· the importance to the public of the issues of fact or law

· the number of parties or prospective parties

· the amount of intervention by the case management judge that the proceeding is likely to require

· the time required for proper discovery, if applicable, and preparation for trial or hearing

· The proceeding shall proceed on the track chosen by the plaintiff unless the court orders otherwise

· Rule 77.07(1): A case management judge or case management master may order that a proceeding be transferred from one track to the other

· Note: All judges in Windsor are case management judges

Administrative Dismissal (Rule 77.08)

· Rule 77.08: Where no defence has been filed and the proceeding has not been disposed of by final order or judgment, the registrar shall, 180 days after the date of issue of the originating process, make an order dismissing the proceeding as abandoned.

· Practical implications of the 180-day rule:

· May impact on agreements to refrain from filing defence to allow for negotiation with defence counsel

· Must serve a claim as soon as possible after it is issued to avoid inadvertent dismissal

· Even though Rule 14.08 allows 6 months to serve claim after it is issued, this rule prevails

Assignment Of Matter To Judge (Rule 77.09)

· Rule 77.09 allows a matter to be assigned to a particular judge who will manage case throughout
· Criteria for assignment to a particular judge/judges is set out in 77.09(5)
· In most cases, rule 77 cases are managed by the judge/master sitting on a particular day

Timetables (Rule 77.10)

· Rule 77.10(2): Provides that Plaintiff shall either file a timetable or request a case conference so that a timetable may be established.

· Timetable will specify the dates by which major steps in the proceeding will be taken such as discovery and motions.
· Rule 77.14 specifies the date by which settlement conferences are to be conducted

· Rule 77.10 (7) provides that failure to comply with the agreed upon timetable may result in sanctions including a dismissal of the party’s case

Case Management Powers (Rule 77.11)
· Rule 77.11 confers broad authority upon case management judge/master to vary, extend or otherwise amend timetables

· Rule 77.11: A case management judge or case management master may:

· Extend or abridge a time prescribed by an order or the rules

· Transfer a proceeding from one track to the other

· Adjourn a case conference

· Set aside an order made by the registrar

· Make orders, impose terms, give directions and award costs as necessary

Case Management Motions (Rule 77.12)

· Rule 77.12: Provides special rules for conduct of motions in case managed case

· Rule 77.12 (2): Stipulates specific form

· Rule 77.12(2.1): Allows party to dispense with supporting material

· Rule 77.01(5): Mandates that motions be heard in jurisdiction where proceeding commence
Case Conferences (Rule 77.13)

· Rule 77.13: Provides that either the parties or the court may convene a case management conference

· Rule 77.13(3): Describes matters that court may deal with at conference

· Rule 77.13(5)-(6): Describe the powers of the case management judge and master

· Case settlement conferences:
· Rule 77.14: Provides that Registrar shall schedule a settlement conference

· Rule 77.14(2): All examinations and production of documents and motions arising therefrom to be complete

· Rule 77.14(3): Master or judge may direct that the parties be present or available
· Rule 77.14(4)-(6): Requires parties to file comprehensive briefs and describe content of brief

· Rule 77.11: Confers broad powers and may result in an order for sanctions if counsel fail to comply with requirements for settlement conference

· Rule 77.14(7): Trial date will be set if case not settled
· Note: Rule 77.14(10) prohibits settlement conference judge from being trial judge.
· Post-Settlement Conference:

· Party may request adjournment of trial after settlement conference, but will need to bring a motion to an administrative judge and such orders are not routinely granted

· Party must also have trial management conference to assist in the conduct of the trial (Rule 77.15)

· Management Mediation:
· Rule 24.1.04 provides that mandatory mediation required for actions governed by Rule 77

· In Windsor, mandatory mediation also applicable to all actions commenced after December 31, 2002.
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