CANADIAN EVIDENCE (FALL 06)

Canadian Evidence Law

The Adversary System

· Role of Defence Counsel

· Role of Prosecutor

· Role of the Judge

· R. v. Felderhof (Relationship between Counsel, Role of the Judge)

· R. v. Hamilton and Mason (Role of the Judge)

· Juries

Relevancy

· Basic Rule: Relevance

· Basic Rule: Materiality

· Basic Rule: Direct Evidence

· Basic Rule: Circumstantial Evidence

· R. v. Wray (Illegally Obtained Evidence)

· R. v. Harrara

· R. v. Mensah

· R. v. Corbett (Prior Convictions)

· Burden of Going Forward

· R. v. Arcuri (Burden of Going Forward)

· R. v. Fontaine (Evidential Versus Persuasive Burden)

Character Evidence & Similar Fact Evidence

· Basic Rule: Evidence of Flight

· Basic Rule: Subsequent Repairs

· Basic Rule: Settlement Offers

· Basic Rule: Character Evidence

· Basic Rule: Character of the Victim

· R. v. Brown (Inadvertently Opening the Door)
· R. v. W.(A.)
· Basic Rule: Similar Fact Evidence

· R. v. Handy (Leading Criminal Case on Similar Fact Evidence)

· J.R.I.G. v. Tyhurst (Leading Civil Case on Similar Fact Evidence)

Evidence

· Judicial Notice

· Real Evidence

· R. v. Nikolovski (Direct Evidence)

· Basic Rule: Evidence of a Witness

· Statutory Spousal Rule

· Mental Incompetence

· Child Competence

· R. v. W.(R.) (Child Testimony)

· Expert Testimony
· R. v. Mohan (Rules for Expert Witnesses)

Impeachment of Witness – Collateral Fact – Rule in Brown and Dunne
· Collateral Fact Rule
· R. v. B.(A.R.) (Collateral Facts With Respect to Sexual Misconduct)
· Basic Rule: Impeaching
· R. v. K.G.B. (Admissibility of Prior Inconsistent Statements)

· Rule in Brown and Dunne
Hearsay

· Basic Rule: Hearsay

· Exceptions to the Hearsay Rule

· Ares v. Venner (Nurses Notes, Exception to Hearsay)

· R. v. Khan (Necessity and Reliability, Exception to Hearsay)

· R. v. Smith (Statements of Intent, Exception to Hearsay)

· R. v. Starr (Principled Approach to Hearsay Exceptions)

· Res Gestae (thing is said and done)
The Adversary System

The Adversary System

· Role of Defence Counsel

· Role of Prosecutor

· Role of the Judge

· R. v. Felderhof (Relationship between Counsel, Role of the Judge)

· R. v. Hamilton and Mason (Role of the Judge)

· Juries

Role of Defence Counsel
· Act with utmost honour to client

· Cannot degrade yourself to win

· No right to forsake a client on the suspicion of guilt, or based on the chances of winning

· Bound to use every effort to bring their client’s case before the court

· Not permitted to have a conflict of interest with opposing counsel

· Duty to the court to not hold back information, or to mislead

· Not bound to assist the prosecution

· In Re Cooke, pg. 3

Role of Prosecutor

· Not to obtain a conviction

· Duty to lay before the jury credible, relevant evidence

· All available legal proof should be presented

· Case should be pressed firmly, but fairly

· Boucher v. The Queen, pg. 4

Role of the Judge

· Canadian judges tend to play a greater role in a trial than American judges.

· Canadian judges will usually try to pick up on errors during the trial, which is in stark contrast to American judges who insist that counsel raise an objection in order to preserve an error. 

· Canadian judges may play a role in deciding the credibility of evidence, even during jury trials. 

· Judges have broad discretion to include or exclude evidence. West: this may be a problem because judges tend to want to hear evidence, even if it is ultimately inadmissible.

· Judges should never call witnesses during civil trials; however, during criminal trials, judges may call a witness if counsel has failed to do so, and to not call the witness would create an unfair trial. 

· Judges should never raise issues not raised by the parties. There may be tactical reasons for counsel to not raise issues. However, if the judge thinks there is a defence in a criminal trial that has not been raised, he or she may do so.

· Judges are ultimately responsible for the decorum of the trial. They have ultimate power over managing the proceedings. 

R. v. Felderhof (Relationship between Counsel, Role of the Judge)

Facts:

· Ontario Securities Commission charged Federhof with insider trading, and making misleading statements to the press.

· Relationship between prosecutor and defence counsel was acrimonious.

· Prosecutor applied to have certain documents admitted. Trial judge refused, and directed counsel to call a particular counsel next.

· Day 70 of testimony, and testimony of 2 witnesses completed. Crown applied for a new trial before a new judge. Alleged that the judge had lost jurisdiction, and had undermined the right to a fair trial by:

1. Interfering with presentation of case

2. Failing to rule on admissibility of evidence

3. Failing to restrain uncivil attacks by defendant

Held:

· Trial judges must run the proceedings carefully. 

· Judge has the power to make the rulings he did. 

· This includes the ordering of witnesses. 

· Only if a case is irreparably damaged will a judge have gone too far. 

· Whatever may have been the case in the past, it is no longer possible to view the trial judge as little more than a referee who must sit passively while counsel call the case in any fashion they please. A court must have the procedural tools to ensure its process is effective and responsive to a broad remedial jurisdiction under the Charter.

· Defence counsel should restrain the rhetoric. Should treat opposing counsel with respect.

R. v. Hamilton and Mason (Ont. CA, 2004)

Facts:

· Difficult to find an appropriate sentence for otherwise law abiding citizens who commit very serious crimes.

· Sentence must be appropriate to the specific offence, and to the specific offender

· In the R. v. RDS case, the SC held that judges may use personal experiences when making decisions so long as it is limited to the case at hand.

· Hamilton and Mason were two black Jamaican women who were used as drug mules for cocaine dealers. Both women were single parents who lived on very meagre salaries.

· An expert testified that general deterrence had little value in sentencing offenders like the respondents.

· The judge in the case gave conditional sentences because he believed that race, gender and poverty made them vulnerable to drug dealers. 

· Judge researched these broader social issues, and introduced 700 pages of evidence and directed the prosecutor and defence counsel to argue on it. The defence counsel had provided nearly no context for their actions, gender, race or poverty.

· Prosecutor said the judge lost his impartiality by introducing evidence on his own initiative. The judge took on the role of advocate, witness and judge.

· Judge relied on s. 723(3), which allows a judge to bring up matters on their own. 

· The Crown did not object to the manner in which the proceedings were conducted. However, Crown argues in reply that the alteration of the nature of proceedings invalidates the sentences. No objection is required at the time. 

Held:

· Trial judge’s weighing of factors must be accorded deference unless they are demonstrably unfit. There is no “one best” sentence. However, 4 main problems with judge’s actions:

1. By assuming the role as witness, advocate and judge, he put his impartiality at risk.

2. Fundamental disconnect between the case presented and the judge’s material.

3. Real risk of inaccurate fact finding, based on personal experiences only.

4. Introduction of “certainty of detection” issue, which played almost no role in the decision. Complicated and lengthened the proceedings.

· A sentence must be proportionate to the gravity of the offence, and the degree of responsibility of the offender (S. 718.1)

· Sentence must promote certain objectives:

· To denounce unlawful conduct

· To deter the offender, and others

· To separate offenders from society, if necessary

· Rehabilitation

· Reparation of harm

· To promote a sense of responsibility, and acknowledgement of harm

· Once the appropriate sentencing range is determine, the judge must then consider mitigating and aggravating factors

· Limits on judicial fact-finding are necessary for 2 reasons:

1. Can interfere with the effective operation of the adversary process

2. Fact-finding based on generalities developed out of personal past experiences can amount to fact-finding based stereotyping

· Trial judge erred with conditional sentences.

· Seriousness of importation requires incarceration. 

· When a judge commits an error in principle, then no deference may be given, and the CA can determine the sentence. 

Juries

· Very few jury trials in Canada, although there is a constitutional right. 

· S. 11 of the Canadian Charter of Rights and Freedoms gives this right, but only where there is a danger of imprisonment for 5+ years. 

· Conversely, in the U.S., the minimum bar is a 6-month sentence.

· Problems with juries:

· Hiring psychologists to determine whether certain jurors would be sympathetic or unsympathetic for the defendant

· “Stealth jurors” who are only on the jury so they can write a book later on

· Fairness
Relevancy

Relevancy

· Basic Rule: Relevance

· Basic Rule: Materiality

· Basic Rule: Direct Evidence

· Basic Rule: Circumstantial Evidence

· R. v. Wray (Illegally Obtained Evidence)

· R. v. Harrara

· R. v. Mensah

· R. v. Corbett (Prior Convictions)

· Burden of Going Forward

· R. v. Arcuri (Burden of Going Forward)

· R. v. Fontaine (Evidential Versus Persuasive Burden)

Basic Rule: Relevance

[image: image1.bmp]
· Evidence is relevant if it has a tendency to make a proposition more or less probable. It has a relationship with the facts. 

· All relevant evidence is admissible, unless it is subject to an exclusionary rule:

1. Hearsay

2. Similar fact evidence

3. Character evidence

4. Opinion evidence

5. Evidence of subsequent repair

6. Settlement offers

7. Illegally obtained evidence

· Evidence may also be admitted if the evidence is:

1. Too time consuming

2. Confusing

3. Unduly prejudicial

4. Unduly surprising

· To be admissible, the information must be relevant to a material issue in the case. 

· The test for relevance is based on logic and common sense

· Must have probative value. 

· Strong, truth affirming evidence against evidence which is inflammatory, confused, complicated, time consuming or prejudicial.
Basic Rule: Materiality

· Evidence must be linked to an issue in the case

· Courts are not interested in matters that are outside the issues to be settled in the case

Basic Rule: Direct Evidence

· Evidence that, if believed, establishes a material fact in issue, without the need for inferences to be drawn

Basic Rule: Circumstantial Evidence
· Evidence that requires inferences to be drawn before it can be applied to determine the issue

· Circumstantial evidence may be stronger than direct evidence at times

R. v. Wray (Illegally Obtained Evidence)

Facts:

· Similar to Miranda in the US

· Questioned for 8 hours about a shooting

· Wray broke down and told the police where he ditched the gun

· At trial, Wray pointed to Miranda to show that where evidence is illegally obtained, it should be excluded

Held:

· Prior to Wray, if evidence did not breach some of the exclusionary rules, then it was legally admissible. Judges did not have much discretion.

· In this case, even where evidence extracted in an illegal manner, the evidence is still admitted. 

· The police would then be charged outside of this particular criminal case.

· However, Wray did open the door a crack. If the probative value is trifling (small), then a judge might keep out evidence, even if relevant.

· The Charter of Rights and Freedoms brought a number of protections into the Canadian legal system for the accused. 

· Protections in the Charter are contained in ss. 7-14. 

· Section 10 gave an accused the right to counsel. Every time an accused party’s right to counsel was breached, then all evidence obtained therefrom had to be excluded (to admit would bring the system into disrepute). 

R. v. Harrara

· Judge has a Common Law duty to exclude any evidence that they think will taint the fairness of the trial.

R. v. Mensah

· Defendant suggests use of his financial status improper. 

· Ontario Court of Appeal says that there was sufficient evidence beyond his financial status to suggest he was guilty.

· Supreme Court of Canada did not accept review. 

· Prior poverty was admitted as a result.

R. v. Corbett (Prior Convictions)

Facts:

· Corbett charged with 1st degree murder

· Convicted of 2nd degree murder

· Sentenced to life without chance of parole for 20 years.

· Deceased and Corbett were involved in the drug trade.

· Corbett was financing the deceased. Owed Corbett $20K.

· At the time of the killing, Corbett was on parole from a life sentence on a charge of non-capital murder.

· Part of his parole conditions required him to stay within 25 km of Victoria.

· Violating the parole by being in Vancouver.

Issue:

· Does the Canada Evidence Act, s. 12, by reason of s. 11d of the Charter, have any application to an accused person with a prior conviction for murder who gives evidence at his trial on a charge of murder?

· Was Corbett deprived of his right to a fair trial by reason of the introduction of his earlier convictions? Is s. 12(1) of the Evidence Act inconsistent with s. 11(d) of the Charter? Is it saved by s. 1?

Held:

· Prior convictions do bear on the credibility of witnesses. When a person testifies, he asks you to take him at his word. 

· Therefore, character is always relevant to some extent.

· Defence counsel introduced prior conviction to “soften the blow”

· Defence counsel says undue prejudice results

· YET defence counsel attacked Crown’s witnesses for their criminal convictions. 

· Not fair, then, to not introduce the defendant's record.

· Jury should get a clear direction on the prior conviction evidence. Judge here warned the jury to only use evidence for credibility, not for any other purpose (i.e. determination as to guilt).

· In this case, evidence was properly admitted.

· S. 12(1) not inconsistent with 11(d)

Concur (Beetz):

· Must leave room for judge’s discretion

Dissent (La Forest):

· Trial judge must have discretion to admit / exclude evidence

· Substantial danger of undue prejudice when prior convictions admitted

· Some suggestion that only crimes of dishonesty should be used

· S. 12 evades the rule about character evidence

· Look to the nature of the previous conviction and it’s remoteness / nearness to the present charge.

· Evidence of prior convictions need not always be excluded. Look to fairness. If unduly prejudicial, then exclude.

· Previous conviction should not have been introduced here.

Burden of Going Forward

· Trial judge has a good sense of whether the elements of a crime (or defence) have been met. If not, then the trial judge can enter a directed verdict.

· Test: is there evidence in the record upon which a properly instructed jury, acting reasonably, could conclude the accused is guilty beyond a reasonable doubt?

R. v. Arcuri (Burden of Going Forward)

Facts:

· Accused charged with 1st degree murder

· Crown’s case is entirely circumstantial

· Accused called 2 witnesses whose evidence was exculpatory

· Judge did not weigh the evidence ( sent to trial for 2nd degree murder

Issue:

· Should the judge have weighed the Crown’s evidence against the accused’s evidence?

Held:

· Accused’s appeal dismissed

· Ask if a reasonable jury could find the person guilty beyond a reasonable doubt 

· Don’t look to the reliability of evidence itself

· Judge hears facts, but doesn’t decide if true

· Judge hears facts, but doesn’t draw inferences

· Judge hears facts, but doesn’t assess credibility

· If there is sufficient evidence ( go to trial

· Test is the same whether the evidence is direct or circumstantial

· Easier when all the evidence is direct

· Defendant’s defence has to have an air of reality in Canada. 

R. v. Fontaine (Evidential Versus Persuasive Burden)

Facts:

· Indicted and tried on 1st degree murder

· Sole defence was mental disorder automatism

· Judge withheld from jury on the basis that the evidentiary foundation was not laid

· QC Court of Appeal quashed conviction. Said Fontaine entitled to have defence presented. Said Dr’s evidence established the foundation.

· Crown cited Stone. Says judge must be satisfied of automatism.

Held:

· Judge not to weigh evidence

· Only look to evidential burden, not the persuasive burden.

· Evidential burden is not the burden of proof. 

· Evidential burden determines whether the issue should be left to the trier of fact ( Question of Law.

· Persuasive burden is how the issue is to be decided ( Question of Fact.

· Judge decides evidential burden; trier of fact decides the persuasive burden. 

· Must have sufficient evidential foundation.

· Crown bears both burdens beyond a reasonable doubt

· On reverse onus defences, defendant has the burden (on balance of probabilities). Crown must disprove beyond a reasonable doubt.

· If any evidence to make out the defence, it should go to jury. 

· Accused made out the foundation here.

· Dismissed.

Character Evidence & Similar Fact Evidence

Character Evidence & Similar Fact Evidence

· Basic Rule: Evidence of Flight

· Basic Rule: Subsequent Repairs

· Basic Rule: Settlement Offers

· Basic Rule: Character Evidence

· Basic Rule: Character of the Victim

· R. v. Brown (Inadvertently Opening the Door)
· R. v. W.(A.)
· Basic Rule: Similar Fact Evidence

· R. v. Handy (Leading Criminal Case on Similar Fact Evidence)
· J.R.I.G. v. Tyhurst (Leading Civil Case on Similar Fact Evidence)
Basic Rule: Evidence of Flight

· Evidence of flight: relevant as to admission of guilt in Canada.

· Must have a clear jury charge.

· Similar to U.S. law.

Basic Rule: Subsequent Repairs

· Different in Canada than in the U.S. 

· Not admissible in the U.S. 

· Admission of such evidence is now left with the judge’s discretion. 

· Not necessarily conclusive proof of negligence, but is just some proof of negligence. 

· Relatively new development in Canadian evidentiary law (Maple Ridge v. C.N.R.).

Basic Rule: Settlement offers

· Generally inadmissible.

· Policy to encourage settlements (Womsley v. Henning)

· Similar to U.S. law.

Basic Rule: Character Evidence

· In criminal cases, the prosecution may not adduce evidence of the accused’s bad character for the purpose of proving the accused’s probability of guilt because he or she is a bad person.

· The rationale for the rule is that although such evidence is relevant, it would unduly prejudice the jury, confuse the issues and delay the trial. 

· Moreover, it would be unfair to hold a person accountable for all the actions of a whole lifetime.

· Exceptions to the Rule:

· Accused may introduce evidence of his or her own good character in 3 ways:

· Character witnesses may be called by the accused to attest to the general reputation of the accused. Can only base testimony on his or her reputation in the community, not based on own personal opinions.

· Accused may call an expert (generally a psychiatrist)

· Accused may attest to his own good character (sometimes inadvertent ( opening the door)

· Once the accused chooses to lead evidence of his or her own reputation for good character, the Crown may rebut that evidence by cross examining the accused or calling witnesses to attest to the accused’s reputation as a bad character.

· Where character is part of the narrative, then character evidence may be introduced.

· An accused may inadvertently trigger the character evidence rule, and open the door to the Crown to bring in bad character evidence (Morris v. The Queen).

· In civil cases, similar rules apply. Custody, wrongful dismissal and defamation cases are examples of exceptional cases where character is the chief issue.

· Under s. 666 of the Criminal Code of Canada, prior convictions may be admitted if the accused offers good character evidence.

Basic Rule: Character of the Victim

· Character of the victim is not admissible on the issue of whether or not the accused is guilty. 

· However, there is an exception. Character may be admitted when:

1. Self defence is raised to show the accused’s state of mind where there is evidence to show the victim’s character was KNOWN to the accused

2. Where self-defence is raised, evidence of previous specific acts of violence by the victim, even if unknown the to accused, may be admitted to show the probability that the victim was the aggressor.

· Question is then: if you can bring in the credibility of the aggressor, can you bring in the credibility of the accused?

· Character of the victim of a sexual assault is not admissible. 

· Rape shield provisions are found in the Criminal Code of Canada. Leading case is R. v. Seaboyer. 

· The one bone of contention is the sexual history of the accused with the victim, which may be admitted.

R. v. Brown (Inadvertently Opening the Door)

Facts:

· Accused violently shook his girlfriend’s 14 month old baby causing him serious, permanent brain injury

· Brown not represented by counsel

· Brown argues:

· Baby’s father may have done something to him, as the baby had been with the father just days before

· Brown had tennis elbow, and couldn’t have shook the baby

· Called 2 character witnesses to attest to his good character. Said he had never abused children before, and in fact, had saved two kids from drowning in the past.

· Once Brown testified to the fact that he had good character, he opened the door to the Crown rebutting his evidence

· Brown did not realize that that was the consequence of his testimony

· Crown split the case:

· Crown presents their whole case

· Defence presents their whole case

· Crown wanted to present reply evidence

· Generally not permitted unless something comes up in the defence’s case that was not anticipated, and could not have been anticipated

· Crown calls the biological father’s babysitter. She said nothing happened to the child that weekend.

· Crown calls grown son of the accused. Testifies as to the following:

· No tennis elbow

· Gave evidence as to how physically violent his father was while he was growing up

· Accused was convicted, and appeals

Issue:

· Did the trial judge err in allowing the Crown to split the case?

· Was there a problem with the kind of character evidence that came up in the reply?

Held:

· Accused brought his reputation into question only inadvertently

· Court of Appeal says that the trial judge should have warned the accused about the consequences of introducing character evidence

· With respect to splitting the case, the Court of Appeal says that it could not be expected that the accused would shift the blame to the biological father, nor bring up evidence as to tennis elbow. Therefore, this rebuttal evidence was valid.

· However, with respect to the son’s evidence, it should not have been admitted because it did not deal with Brown’s reputation in the community. Cannot bring in specific instances of bad behaviour.

· You can only bring in specific instances of bad behaviour during cross-examination, not during reply evidence. The policy reason is that the defendant must be given a chance to rebut those specific charges. Can’t do that after reply evidence given. Efficiency and fairness. 

· Also, the bad evidence has to come up in a way that just evens out the picture, as opposed to “pulverizes” the defendant. Don’t want the defendant to be found guilty for prior bad acts.

R. v. W.(A.)

· You cannot trigger the opening the door policy through a witness other than the accused R. v. W.(A.).

· You can ask about specific, past, bad acts for the limited purpose of impeaching the credibility of a good character witness, but not to impeach the credibility of the accused. 

Basic Rule: Similar Fact Evidence

· Otherwise known as “other disreputable conduct”

· Known as “other happenings” in the U.S.

· Question about probative value versus prejudicial effect

· Similar fact evidence of discreditable conduct of the accused is presumptively inadmissible.

· The onus is on the prosecution to satisfy the trial judge on the balance of probabilities that in the context of the particular case the probative value of the evidence in relation to a particular issue outweighs its potential prejudice.

· Questions to ask:

1. Is the conduct that forms the subject matter of the proposed evidence that of the accused?

2. Is the proposed evidence relevant and material to the specific issue in the case?

3. If relevant and material, is the proposed evidence discreditable to the accused?

4. If discreditable, does its probative value outweigh its prejudicial effect

· Look to:

1. Strength or cogency of the evidence

2. Degree of relevance to support the inference sought to be drawn

3. How material is it to matters in issue

a. Proximity in time

b. Extent to which the other acts are similar in detail

c. Number of occurrences

d. Circumstances surrounding similar acts

e. Any distinctive features unifying the acts

f. Intervening events

g. Any other factor which would tend to support or rebut the underlying unity of similar acts

· Similar fact evidence is never admitted to bolster the credibility of the victim. It is implicit in that that the accused is guilty.

· This test is only applied where the identify of the accused is known.

· When the identity of the accused is not known, the test in Arp is used:

· There must be a high degree of similarity between the acts (unique trademark or signature). 

· In assessing similarity the judge should consider only the manner in which the acts were committed and not evidence as to the accused’s involvement in each act. 

· Step one: If the jury finds on the balance of probabilities it is likely the same person who committed the crime, then

· Step two: other evidence linking the accused to the crime may be considered.

R. v. Handy (Leading Criminal Case on Similar Fact Evidence)

Facts:

· Seminal case with respect to similar fact evidence

· Charged with sexual assault causing bodily harm

· Handy’s defence: consent

· Sex turned into non-consensual sex

· Woman claimed Handy had physically assaulted her

· Crown finds out that there is a pending case against Handy from Handy’s ex-wife

· Ex-wife claims 7 separate instances of physical / sexual assault

· Crown says there is a pattern of assault

· Defence says the ex-wife and the accused had met prior to the trial

· Ex-wife received $16,000 for her injuries

· Trial judge says it’s up to the jury to decide if there is collusion between the women

· Judge lets in similar fact evidence

· Handy appeals

· Court of Appeal overturns saying that the judge should find out if there is collusion, not the jury

· Appeal to the Supreme Court of Canada

Held:

· Where the probative value is greater than the prejudicial effect, the evidence is admissible

· There is a presumption that the evidence is not admissible

· Crown has the onus to show on the balance of probabilities that the evidence should be heard

· Handy argues collusion, argues that the events were not similar, and that the ex-wife’s case has already partially been heard. Court found real frailties in the wife’s evidence. 

· Probative evidence must be so cogent, and so strong that it overwhelms the prejudicial effect (the unfairness)

· Court worried that the jury might punish Hardy for the acts against his ex-wife (reasoning prejudice)

· Here, the prior incidents were merely allegations (no convictions), and the prejudicial value would be too great

· Reversed and remanded

J.R.I.G. v. Tyhurst (Leading Civil Case on Similar Fact Evidence)

Facts:

· Leading civil case on similar fact evidence

· Dr. Tyhurst is a prominent BC psychiatrist

· Takes some private patients at home

· Ms. G. is referred to Tyhurst for depression

· In the course of his treatment, he has her sign a contract that she will be an indentured servant for him

· Basically, turns her into a slave, all in the effort to “cure” her of what she has

· Ms. G. writes a letter to the College of Physicians

· College lays a criminal charge against him

· Convicted

· Appeals based on a technical irregularity

· Acquitted

· At the civil trial, two other women come forward to say that Tyhurst turned them into slaves

Issue:

· Should the trial judge allow the evidence of these two other women in, and did the trial judge sufficiently analyze the facts?

Held:

· Tyhurst alleges collusion between the three women (rejected)

· Also says that the Handy standard should be used

· The contracts were the tipping point

· Only had to meet the balance of probabilities threshold

· However, in the case where someone’s livelihood is at stake, or if there is a complaint against the police, clear and convincing evidence is required

· No presumptive inadmissibility in civil cases. 

· Threshold is lower: balance of probabilities.

Evidence

Evidence

· Judicial Notice

· Real Evidence

· R. v. Nikolovski (Direct Evidence)

· Basic Rule: Evidence of a Witness

· Statutory Spousal Rule

· Mental Incompetence

· Child Competence

· R. v. W.(R.) (Child Testimony)

· Expert Testimony

· R. v. Mohan (Rules for Expert Witnesses)
Judicial Notice

· Two types of facts:

1. Adjudicative Facts

a. Facts so notorious that no reasonable person would dispute them

b. Facts capable of immediate and accurate demonstration by resort to sources whose accuracy is undisputed

2. Legislative Facts (Social Framework Facts)

a. Facts related to legal reasoning and social policy, which are beyond the boundaries of the individual case

b. Judges must determine, on the basis of their interpretations of Canadian society, what constitutes reasonable limits on freedoms, as set out in s. 1 of the Charter
c. Facts related to social science research used as a frame of reference for determining factual issues relating to the case at hand

· Once a judge has determined that a fact should be judicially noticed, then the issue is done. 

· If the facts supporting the judicial notice should happen to change, then the ruling would have to be challenged on appeal.

· In the United States, counsel can challenge any juror to determine if they are biased in any way. 

· In Canada, however, the judge’s jury instructions have generally been considered a “cleansing factor.” 

· However, in Canada, on a case-by-case basis, counsel has been permitted to challenge jurors for cause, depending on the geographic location, as well as the particular accused. 

Real Evidence

R. v. Nikolovski (Direct Evidence)

Facts:

· Charged with robbing a convenience store

· Surveillance cameras behind the counter

· Clerk had trouble ID’ing Nikolovski

· Sometimes, when people suffer trauma, their perception is distorted

· Trial judge, who saw the tape, determined that Nikolovski’s identity was clear from the video (essentially finishing off the case)

Issue:

· Can just videotape prove or disprove someone’s guilt?

Held:

· Yes. Court said some evidence already allowed to stand on its own (fingerprints, DNA, etc.). Known as the “silent witness” theory. 

· According to Wigmore’s theory of evidence, it has to be good quality and accurate

Dissent:

· Annoyed at the trial judge

· Said that defence did not get an opportunity to cross-examine anyone

· Only evidence in the trial is the evidence of the Crown witness who contradicted the judge’s determination

Basic Rule: Evidence of Witnesses

· Who is a competent witness? Someone who has the capacity to testify, and to:

· Observe

· Recollect

· Communicate Information

· The basic rule is that everyone is competent, subject to a few exceptions:

· The extremely young (i.e. under 14 years old)

· The mentally impaired

· Spouses who are not entitled to testify for the Crown

· Persons with diplomatic immunity

Statutory Spousal Rules

· Historically, the husband and wife were considered one and the same. 

· The wife had no separate legal identity. 

· Rule only encompasses legally married persons. Common law spouses and ex-spouses are not immune from testifying.

· Two policy reasons for the rule:

1. Marital harmony

2. Perceived public repugnance to the notion of one spouse condemning the other

· S. 4(1) modified the CL rule and provided that a spouse is always competent for the defence. 

· Unclear as to whether or not this spouse would be compellable for the defence. 

· Can be neither competent, nor compellable, for the Crown. 

· Exception is an estranged spouse with no chance of reconciliation.  

· Other exceptions to the Spousal Rule:

· People charged with specific enumerated offences (i.e. sexual offences against children, animals, bigamy, polygamy, etc.)

· People charged with acts against victims under age 14 (i.e. murder, assault, etc.)

· Spouses need not disclose communications during marriage

· Spouses whose person, liberty or health has been threatened may also testify

· Failure to testify shall not be made the subject or comment by the Judge, or by the prosecution (although this may not trigger an automatic mistrial)

Mental Incompetence

· Mentally disable persons are able to give unsworn testimony if they can answer simple questions, and understand what it means to tell the truth 

· It is up to the judge to determine competency, and then up to the jury to determine the credibility and weight (R. v. Hill)

· Objection to competency must be taken when the witness is first called, and the issue is submitted to a voir dire (while the jury is present)

· Whoever challenges the competence of a witness also has the burden of proof (on the balance of probabilities), as all witnesses are presumed competent.

Child Competence

· Test for testimonial competency of a young child has been changed by legislation.

· Anyone 14 years or over is assumed to be competent to give sworn testimony

· A child under 14 must be questioned by a judge to determine the capacity to give sworn or unsworn testimony

R. v. W.(R.) (Child Testimony)

Facts

· The accused was charged with indecent assault, gross indecency and sexual assault against three young girls. 

· At trial, the girls described what had happened to them and the accused denied the allegations. 

· The evidence of the oldest child, SW, was internally consistent. 

· The evidence of the two younger children, however, revealed a number of inconsistencies and was contradicted in some respects.

· The accused was convicted on all counts and appealed. The convictions were set aside on the basis that there was no confirmatory evidence, the evidence of the younger children was fraught with inaccuracy and that neither of the older children was aware or concerned that anything untoward occurred.

Held:

· The convictions were restored.

· A court of appeal should show great deference to findings of credibility made at trial. The trial judge has the advantage of seeing and hearing the evidence of witnesses.

· The law affecting the evidence of children has undergone two major changes in recent years:

· The first is removal of the notion that the evidence of children was inherently unreliable and therefore to be treated with special caution. The legislative provisions requiring corroboration were repealed. 

· The second change is a new appreciation that it may be wrong to apply adult tests for credibility to the evidence of children. A new sensitivity to the peculiar perspectives of children is emerging. 

· Does not mean that the evidence of children should not be subject to the same standard of proof as the evidence of adult witnesses in criminal cases. 

· Protecting the liberty of the accused and guarding against the injustice of the conviction of an innocent person require a solid foundation for a verdict of guilt, whether the complainant be an adult or a child. 

· Take into account the strengths and weaknesses which characterize the evidence offered in the particular case.

· Court of Appeal, in this case, referred to the fact that there was no confirmatory evidence. Court of Appeal was treating the evidence of the children as being inherently less reliable than adult evidence might be. 

· The Court of Appeal next referred to the fact that the evidence of the younger children was fraught with inaccuracy. 

· The Court of Appeal was right to be concerned about the quality of the evidence and correct in entering upon a re-examination and reweighing of the evidence. 

· It went too far, however, in finding meaning in the evidence that did not exist, and in applying too critical an approach to the evidence. 

· Court of Appeal appears to have been by the old stereotypes relating to the inherent unreliability of children's evidence and the "normal" behaviour of victims of sexual abuse.

Expert Testimony

· In both Canada and US, the judge determines who is an expert.

· Problems with experts:

· Cost

· Time

· There are some studies show that the more experts you have, the better the odds of winning. Favours the rich.

· Increase in professional experts. 

· Battle of the Experts

· Expert Evidence Test:

1. Relevance (cost-benefit analysis)

2. Necessity (where a jury would not have the kind of information the expert could provide)

3. Absence of an exclusionary rule

4. Qualified to be considered an expert witness

R. v. Mohan (Rules for Expert Witnesses)

Facts:

· Paediatrician charged with four counts of sexual assault on female patients, aged 13 to 16 years old.

· Assaults were perpetrated during the course of medical examinations.

· Counsel for the accused sought to call a psychiatrist who would testify that the perpetrator of the offences alleged to have been committed would be one of a limited and unusual group of individuals, and that the accused did not fall within that narrow class because he did not possess the characteristics belonging to that group. 

· Trial judge did not allow the expert to testify.

· Court of Appeal quashed the convictions and ordered a new trial, upon a finding that the rejected evidence was admissible on two bases. 

· First, that similar fact evidence was admitted showing that the acts compared were so unusual and strikingly similar that their similarities could not be attributed to coincidence, the testimony was admissible to show that the offences alleged were unlikely to have been committed by the same person. 

· On the second basis, it was admissible to show that the accused was not a member of either of the unusual groups of aberrant personalities that could have committed the offences alleged. 

Held:

· Convictions were restored.

· This type of evidence should be excluded.

· The need for the evidence must be assessed in light of its potential to distort the fact-finding process. 

· To be admissible, an expert's opinion must be necessary in the sense that it provides information that is likely to be outside the experience and knowledge of a judge or jury. 

· Presented in scientific language that the jury does not easily understand and submitted through a witness of impressive credentials, evidence is apt to be accepted by the jury as being virtually infallible and as having more weight than it deserves. 

· Too liberal an approach could result in a trial becoming nothing more than a contest of experts with the trier of fact acting as referee in deciding which expert to accept.

· Expert evidence that advances a novel scientific theory or technique is subjected to special scrutiny to determine whether it meets a basic threshold of reliability and whether it is essential in the sense that the trier of fact will be unable to come to a satisfactory conclusion without the assistance of the expert. 

· The closer the evidence approaches an opinion on an ultimate issue, the stricter the application of this principle.

· First Issue:

· Crown cannot lead expert evidence in the first instance unless it is relevant to an issue and is not being used merely as evidence of disposition. 

· In order to be relevant on the issue of identity, the evidence must tend to show that the accused shared a distinctive and unusual behavioural trait with the perpetrator of the crime. The trait must be sufficiently distinctive that it operates virtually as a badge or mark identifying the perpetrator.

· When, however, the evidence is tendered by the accused, other considerations apply. The accused is permitted to adduce evidence as to disposition both in his or her own evidence or by calling witnesses. 

· The general rule is that evidence as to character is limited to evidence of the accused's reputation in the community with respect to the relevant trait or traits. The accused in his or her own testimony, however, may rely on specific acts of good conduct. 

· Evidence of an expert witness that the accused, by reason of his or her mental make-up or condition of the mind, would be incapable of committing or disposed to commit the crime does not fit either of these categories.

· A further exception, however, has developed that is limited in scope. An expert's opinion may be admitted as evidence, if the trial judge is satisfied that either the perpetrator of the crime or the accused has distinctive behavioural characteristics such that a comparison of one with the other will be of material assistance in determining innocence or guilt.

· The trial judge should consider the opinion of the expert and whether the expert is merely expressing a personal opinion or whether the behavioural profile that the expert is putting forward is in common use as a reliable indicator of membership in a distinctive group. 

· Where the scientific community has developed a standard profile for the offender who commits this type of crime, the criteria of relevance and necessity will be satisfied. Not only will the expert evidence tend to prove a fact in issue, but it will also provide the trier of fact with assistance that is needed. Such evidence will have passed the threshold test of reliability that will generally ensure that the trier of fact does not give it more weight than it deserves.

· The findings of the trial judge in this case were that a person who committed sexual assaults on young women could not be said to belong to a group possessing behavioural characteristics that are sufficiently distinctive to be of assistance in identifying the perpetrator of the offences charged. 

· Moreover, the fact that the alleged perpetrator was a physician did not advance the matter because there is no acceptable body of evidence that doctors who commit sexual assaults fall into a distinctive class with identifiable characteristics. 

· There was no material in the record to support a finding that the profile of a paedophile or psychopath has been standardized to the extent that it could be said that it matched the supposed profile of the offender depicted in the charges. 

· The expert's group profiles were not seen as sufficiently reliable to be considered helpful. 

· In the absence of these indicia of reliability, the evidence would not be necessary to clarify a matter otherwise inaccessible, nor would any value it may have had be outweighed by its potential for misleading or diverting the jury. 

· Given these findings and applying the principles referred, the trial judge had rightly decided as a matter of law that the evidence was inadmissible.

Impeachment of Witness – Collateral Fact – Rule in Brown and Dunne

Impeachment of Witness – Collateral Fact – Rule in Brown and Dunne

· Collateral Fact Rule
· R. v. B.(A.R.) (Collateral Facts With Respect to Sexual Misconduct)
· Basic Rule: Impeaching
· R. v. K.G.B. (Admissibility of Prior Inconsistent Statements)
· Rule in Brown and Dunne
Collateral Fact Rule

· Prohibits the offering of evidence solely to contradict a witness’s testimony about a collateral fact.

· With a few exceptions, facts which only affect the credibility of the witness are collateral

· Doesn’t seem to have an American counter part

· Facts which are not collateral include:

· Facts which indicate bias, corruption or interest of the witness

· Prior criminal records of the witness (where relevant)

· A reputation for untruthfulness

· A prior inconsistent statement

R. v. B.(A.R.) (Collateral Facts With Respect to Sexual Misconduct)

Facts:

· Complainant testified as to sexual abuse by her stepfather. Says he commenced with touching and fondling on her first visit to his home at age four, progressing by age eight to full sexual intercourse, and continuing until she left home at age 17. 

· At trial, the accused's counsel wished to examine the complainant on the alleged criminal conduct of others, so that he could call these persons to deny the allegations. 

· Trial judge rejected the proposed evidence on the grounds that it was collateral and the accused was not in a position to show that the allegations were demonstrably false. 

· Accused appealed from conviction and sentence.

Held:

· Appeal dismissed

· The trial judge properly exercised his discretion in rejecting the evidence that the defence sought to introduce. 

· The fact that others may have sexually assaulted the complainant was irrelevant to the charges against the accused and to any defence he may have. 

· The proposed evidence was collateral to the issues before the jury and was excluded by the common law rules of evidence.

· The general rule is that one cannot impugn a witness's credibility by contradicting the witness on collateral matters, even in a case where the core issue is credibility.

· The defence tactic was intended to create confusion by having the jury consider not one criminal case but four or five, in the hope that by discrediting at least one of the complainant's allegations, a reasonable doubt could be raised respecting the Crown's case on the present charges. 

· The proposed evidence engaged the rule against collateral facts and was subject to the trial judge's general discretion to exclude evidence where its probative value is outweighed by its prejudicial effect. 

· The exercise of such discretion is not a question of law, and the trial judge did not err in law by excluding the evidence. Accordingly, the appeal from conviction should be dismissed.

Dissent:

· The evidence concerning the complainant's allegations of abuse by others was not collateral. 

· The excluded evidence was not collateral because it was capable of resolving the central issue of whether the accused had the opportunity to commit the offences with which he was charged.

· The test for admissibility depended solely upon whether the prejudicial effect of the evidence substantially outweighed its probative value. Having regard to the nature of the evidence and the number of witnesses involved, a full voir dire was required to properly address the issue of admissibility.

· In all the circumstances, it was not possible to say that the trial judge would necessarily have arrived at the same conclusion had he applied the proper test. Accordingly, the appeal should be allowed and a new trial ordered.

Basic Rule: Impeaching

· Impeaching the Opponent’s Witness

· On cross-exam, the opposing counsel may attack the witness’s testimony in the following areas:

· Prior inconsistent statement, after giving the witness an opportunity to address the inconsistency

· Credibility (i.e. honesty, opportunity, mental capacity, memory, freedom from bias)

· Prior convictions

· To demonstrate bad character, insincerity, and propensity to lie. Where the accused is the witness, he or she is protected from questions about bad character.

· Impeaching Your Own Witness

· Only where surprise, and where the witness was expected to give testimony favourable to his or her own party, but who instead proceeds to give unfavourable or adverse evidence.

· Counsel can mitigate unfavourable testimony by introducing other evidence and other witnesses to contradict.

· Counsel may ask the judge to have the witness declared hostile where witness’s demeanour, general attitude and substantive evidence is adverse or hostile

· Counsel can apply to the judge to have the witness declared adverse by showing prior inconsistent statements (oral/written)

· If declared hostile, counsel can cross-examine, attack credibility and prove prior inconsistent statement.

· Party producing the witness cannot discredit his or her own witness on the basis of bad character.

R. v. K.G.B. (Admissibility of Prior Inconsistent Statements)

Facts:

· Accused and three other young men were involved in a street fight with two others. 

· In the course of the fight, one of the four young men pulled a knife and inflicted a fatal stab wound. 

· The three young men involved with the accused were interviewed separately by the police. 

· With the youths' consent, the interviews were videotaped. 

· In their statements, the three young men told the police that the accused had made statements to them in which he acknowledged that he caused the death of the deceased by the use of a knife. 

· When called at trial by the Crown, the three young men refused to adopt their earlier statements

· They admitted they had made the statements to the police but said that they had lied to the police and that the accused had not in fact made the incriminating statements. 

· The trial judge held that the only use that could be made of the prior inconsistent statements was with respect to their credibility, and that the prior inconsistent statements could not be used as evidence of the truth of the matters stated therein; they could not be tendered as proof that the accused actually made the admissions. 

· As a result of doubts that existed about that identification, and in the absence of other admissible evidence, the trial judge acquitted. 

Held:

· The appeal was allowed; a new trial was ordered.

· The common law rule limiting the use of prior inconsistent statements by a witness other than an accused to impeach the credibility of the witness should be replaced by a new rule recognizing the changed means and methods of proof in modern society.

· The opportunity to observe the witness as he or she denies or professes not to remember making the statement can give the trier insight into the truthfulness of the recantation, and the truthfulness of the prior statement which is denied. 

· The lack of cross-examination is the most important of the hearsay dangers, but perhaps also the most overstated in the context of prior inconsistent statements. 

· By definition, the maker of the statement is present in court and amenable to vigorous cross-examination respecting his or her recollection, testimonial capacity and bias at the time of the making of the prior statement. 

· Furthermore, the witness' recantation has accomplished all that the opponent's cross-examination could hope to: the witness now testifies under oath that the prior statement was a lie, or claims to have no recollection of the matters in the statement, thus undermining its credibility as much as cross-examination could have.

· The requirement of reliability will be satisfied when the circumstances in which the prior statement was made provide sufficient guarantees of its trustworthiness with respect to the two hearsay dangers a reformed rule can realistically address: if 

· The statement is made under oath or solemn affirmation following a warning as to the existence of sanctions and the significance of the oath or affirmation, 

· The statement is videotaped in its entirety, and 

· The opposing party, whether the Crown or the defence, has a full opportunity to cross-examine the witness respecting the statement, there will be sufficient circumstantial guarantees of reliability to allow the jury to make substantive use of the statement. 

· Prior inconsistent statements present vexing problems for the necessity criterion. 

· The necessity criterion has usually been satisfied by the unavailable witness. 

· By definition, the declarant in the case of prior inconsistent statements is available at trial; it is his or her prior statement that is unavailable because of the recantation. 

· In the case of prior inconsistent statements, it is patent that we cannot expect to get evidence of the same value from the recanting witness or other sources; the recanting witness holds the prior statement, and thus the relevant evidence, hostage. 

· The different value of the evidence is found in the fact that something has radically changed between the time when the statement was made and the trial and, assuming that there is a sufficient degree of reliability established under the first criterion, the trier of fact should be allowed to weigh both statements in light of the witness' explanation of the change.

· Even where there has been a warning and oath administered, and the statement videotaped, or sufficient substitutes established, the trial judge will still have the discretion to refuse to allow the jury to make substantive use of the statement. 

· Prior statements share many characteristics with confessions, especially where police investigators are involved. 

· It still may be the case that the oath and videotape, and the acknowledgement of the warning, were made under circumstances that make them suspect. 

· For this reason, the test developed by the Supreme Court for the admission of confessions is well-suited to making a threshold determination of whether the circumstances under which the statement was made undermine the statement's reliability. 

· The trial judge must be satisfied on the balance of probabilities at the voir dire that the statement was not the product of coercion of any form, whether it involves threats, promises, excessively leading questions by the investigator or other person in a position of authority, or other forms of investigatory misconduct. 

· The trial judge must also be satisfied that there are no other factors which would tend to bring the administration of justice into disrepute if the statement was admitted as substantive evidence.

Per Cory J. (L'Heureux-Dubé J. concurring)

· A rule requiring videotaping, a mandatory warning as to criminal liability for falsehood, and the administration of the oath may be too restrictive. 

· It is the reliability of the statement that should determine its admissibility. That reliability will depend on a number of factors. 

· The conditions are: 

1. That the evidence contained in the prior statement was admissible if given in court 

2. That the statement was made voluntarily by the witness and was not the result of any undue pressure, threats or inducements

3. That the statement was made in circumstances, which viewed objectively, would bring home to the witness the importance of telling the truth

4. That the statement was reliable in that it was fully and accurately transcribed or recorded

5. That the statement was made in circumstances that the witness would be liable to criminal prosecution for giving a deliberately false statement. 

· If these conditions are met, then the prior inconsistent statement should be admitted for all purposes.

Rule in Brown and Dunne

· Where a witness is not cross-examined on matters of significance to the facts in issue, and the opposing party then leads evidence, which contradicts that witness on those issues, the trier of fact may consider the failure to cross-examine in assessing the credibility of that witness and the contradictory evidence offered by the opposing party.

· The potential relevance to an accused’s credibility arising out of the failure to cross-examine a complainant on matters that the accused subsequently contradicts in his own testimony must be determined on a case-by-case basis, and will depend on many factors.

· See R. v. Paris, pg. 232.
· If a lawyer asks, “Isn’t it true that you’ve lied before?” it has the potential to cast a shadow over a witness’s testimony. Must have a good faith basis for believing that your accusation is true. If no good faith basis, then the question may not be permitted.
Hearsay

Hearsay

· Basic Rule: Hearsay

· Exceptions to the Hearsay Rule

· Ares v. Venner (Nurses Notes, Exception to Hearsay)

· R. v. Khan (Necessity and Reliability, Exception to Hearsay)

· R. v. Smith (Statements of Intent, Exception to Hearsay)

· R. v. Starr (Principled Approach to Hearsay Exceptions)

· Res Gestae (thing is said and done)
Basic Rule: Hearsay

· Hearsay evidence is an oral or written statement made out of court, which is being offered to show the truth of matters asserted therein. 

· Occasionally, hearsay may be an act or a gesture

· Rationale for the rule

1. Hearsay evidence is unreliable. Cannot evaluate the veracity of the evidence because its maker is not in court, and not under oath.

2. No opportunity to cross examine a witness who is not before the court, which may result in:

a. Faulty narration

b. Faulty perception

c. Insincerity defective intellect

d. Faulty memory

· Hearsay statements may be admitted when they are offered, not to prove the truth of the fact asserted, but for some other purpose (i.e. to show a person’s state of mind or to show that a statement was made).

Exceptions to the Hearsay Rule

1. Further exceptions can be created where there necessity and a guarantee of trustworthiness exist (Ares v. Venner)

2. Dying declarations
3. Declarations against interest (proprietary, pecuniary and penal)
4. Declarations in the course of duty
5. General and business records
6. Declarations as to Pedigree
7. Declarations as to the contents of a will
8. Declarations as to physical sensations
9. Declarations as to state of mind (mental, emotional conditions)
10. Spontaneous utterances
11. Admissions
12. Statutory exceptions
13. Prior identification
14. Family records
15. Reputation as to marriage and legitimacy
16. Statements in ancient documents
17. Declarations as to public or general rights
18. Testimony in former proceedings
Ares v. Venner (Nurses Notes, Exception to Hearsay)

Facts:

· Man skiing in Jasper

· Breaks his leg, and taken to the hospital

· Dr. Denner puts a cast on his leg

· Dr. put the cast on too tight, and Ares developed gangrene

· Nurses noticed the gangrene, but no doctor fixed the problem

· At trial not sure which nurses made which notes

· Court agreed to enter all the notes in

· Dr. argued the notes were hearsay, and that they were inadmissible

Held:

· Supreme Court of Canada makes another exception to the hearsay rule (nurses notes, business notes, etc.)

· Court said the notes were reliable (guarantee of trustworthiness)

R. v. Khan (Necessity and Reliability, Exception to Hearsay)

Facts:

· Dr. molested a 3 year old child

· Child’s mother went to her doctor, and while she was in the other room taking off her clothes, the doctor molested her child

· Trial judge tried to determine whether the child was capable of telling the difference between truth and lies

· Trial judge said the child could not give unsworn testimony

· As a result, the mother’s evidence of what the child said was hearsay

· Therefore, the doctor was acquitted

· Court of Appeal fit the child’s testimony into the “spontaneous utterance” hearsay exception. However, since the mother asked her child what happened while she was in the other room undressing, it was not spontaneous.

Held:

· Supreme Court of Canada agreed, but they created a new exception to the hearsay rule. 

· Where necessity and reliability is present, you can create an exception (called the principled approach)

R. v. Smith (Statements of Intent, Exception to Hearsay)

Facts:

· Couple from Detroit cross the border, and go to London

· Woman found on the highway with her arms chopped off

· Her partner is back in Detroit by this time

· Police suspect they came over to do a drug transaction, and on the way back he killed her

· Part of the evidence was statements from the deceased girl’s mother 

· Larry has gone away

· Larry has not come back, and I need a ride

· Larry has come back, and I don’t need a ride

· I am on my way

· All statements let in (although they were all hearsay errors), and Larry convicted

· At the Court of Appeal, statements of intent (i.e. “I want to go home”) would be allowed in (first two)

Held:

· At the Supreme Court of Canada, first two are permitted. The third statement doesn’t fit in the exceptions. 

· Lamer J. said you need to determine if the third statement is “necessary and reliable”

· Necessary = principal is somehow unavailable (loose interpretation)

· Lamer not sure the third statement is reliable. Some suggestion that the daughter did not want the mother to send someone to get her. As a result, Lamer excludes the third statement.

· Ultimately, on retrial, Smith was acquitted

R. v. Starr (Principled Approach to Hearsay Exceptions)

Facts:

· Motor cycle gang case

· Deceased (Cooke) was released from the prison. Next day, he was out drinking with friends.

· Cooke drives to a gas station. 

· Deceased and the woman in the car with him are found dead outside Winnipeg.

· Police believe Starr (leader of one gang) wanted to kill Cooke (member of another gang), and that Starr lured Cooke out into the countryside to kill him

· Another woman saw Cooke in the car with the other deceased woman

· Cooke tells the woman, “I am going to do an auto scam with Robert”

· Starr also seen at the same gas station with Robert

· Trial court lets it in under the state of mind exception

· One judge at the Court of Appeal did not agree with the present intent exception, because the deceased was referring to another person, and not Starr. Had to make an inference that Robert was going with Starr. 

Held:

· Supreme Court of Canada looked to when the necessary and reliable analysis should occur when considering when to let hearsay evidence in

· When you get a piece of evidence that you have to analyze, the first thing you should do is consider the principled approach (necessary and reliable)

· Also, you do the weighing at this point (probative v. prejudicial)

· Without Starr, the Canadian and American hearsay rules are essentially the same. 

· Starr gives more discretion to the judges in Canada.

Res Gestae (thing is said and done)

· Includes statements of present mental state (intention, emotion, plan, design, knowledge, motive, belief)

· Declarations of bodily feelings

· Declarations accompanying and explaining relevant acts

· Spontaneous utterances

· Statements when found in possession

· Cannot admit someone else’s intention, only the declarant’s intention is admissible

· Also, no past acts are admissible (i.e. “I tried to kill myself last night, but the drugs didn’t take”)
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