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· GENERAL PRINCIPLES
General Principles

· Sources of Constitutional Law (Written and Unwritten)

· Living Tree Doctrine

· Constitutional Supremacy

· Rule of Law

Sources of Constitutional Law (Written and Unwritten)

· Canadian constitution made up of written and unwritten elements.

· Used to be that only written elements were binding.

· Today, unwritten principles are legally binding and enforceable.

· Major unwritten elements include:

· Federalism

· Democracy

· Rule of Law

· Protection of Minorities

· Unwritten elements “breathe life into the Constitution.”

	Reference Re. Amendment of Constitution (1982) S.C.C.: The court is only bound by written law. No legal obligation to follow unwritten law; only “ought” to be followed.



	

	Reference Re. Secession of Quebec (1998) S.C.C.: Overturned 1982 decision. Unwritten elements are the underpinning of the Constitution. Quebec can secede from Canada, but not without consultation first.




Living Tree Doctrine
· Constitution evolves relative to usage and conventions.

· Constitution is capable of growth and expansion within natural limits.

	Edwards v. AG Canada (1930) J.C.P.C.: Overturned earlier S.C.C. ruling. Allows for women to be recognized as “Qualified Persons.” J.C.P.C. argues that the Constitution can grow and expand within natural limits over time.




Constitutional Supremacy
· A law that is contrary to any provisions of the Canadian Constitution is “of no force or effect” (S. 52).

· Constitution defines the powers of the different levels of government.

· Constitution must be supreme, binding and unalterable. 

	Reference Re. Manitoba Language Rights (1985) S.C.C.: Court asked if legislatures could act contrary to the Constitution. Court held Manitoba must publish laws in both English and French (S. 23 Manitoba Act, 1870). Constitution does not suffer laws inconsistent with it. However, court also held that it would be inconsistent with the rule of law to strike down all the laws (would collapse the legal system). Court forced to recognize all laws temporarily while Manitoba translates and re-enacts all laws. See also Rule of Law below.




Rule of Law
· Fundamental principle of the Constitution.

· Law should be objective, fair, impartial, predictable and based on principle.

· Means two things:

· Substantively the law is supreme over both the government and individuals equally.

· Positive order affirms the creation and maintenance of an actual body of positive laws.

· Governmental power must be exercised in accordance with the law. The law authorizes and limits governmental power ( no arbitrary action.

· Like cases must be treated in a like manner.

	Roncarelli v. Duplessis (1959) S.C.C.: Roncarelli (R) used private funds to bail out fellow Jehovah’s Witnesses (JW) for handing out pamphlets. Duplessis (D) revoked R’s liquor license and R went out of business. Court held that officials of the state couldn’t exercise power arbitrarily. Everyone has a right to equality under the law. D said he could cancel licenses at his discretion, but court held there couldn’t be unfettered discretion. No legitimate reason to cancel the license based on the actual sale of liquor.




DIVISION OF POWERS

Division of Powers

· Heads of Power

· Pith & Substance

· Watertight Compartments

· Conflict between Dominion and Provinces

· Interjurisdictional Immunity

· Paramountcy

· Double Aspect

· Necessarily Incidental

· Duplication

· Contradiction

· Test

Heads of Power
· Both the purpose and effect of the law are considered in the process of characterization.

· Provincial heads of power:

· 92(2): Direct taxation

· 92(10): Local works and undertakings

· 92(13): Property and Civil Rights

· 92(16): Matters of a merely local or private nature

· Federal heads of power:

· POGG (see below)

· 91(2): Trade and Commerce

· 91(12): Sea Cost and Inland Fisheries

· 91(15): Banking

· 91(27): Criminal Law

Pith & Substance
· Look to the dominant characteristics of the legislation.

· What problem is the government trying to address?

· 4 corners analysis (preamble, text of legislation)

· Legislative history.

· Consider colourability:

· Is the stated purpose the true purpose of the legislation?

· Parliament cannot do indirectly what it can’t do directly.

· What federal and provincial heads might the problem fall under?

· Can it fit into both levels?

	Morgentaler v. The Queen (1993) S.C.C.: Was the Medical Services Act of Nova Scotia ultra vires the provincial government on the ground that it dealt with criminal law? Province argued law justified under property and civil rights head. Court held that legislation was “coloured” and that its pith and substance was really about criminalizing abortion (criminal law). Law held to be ultra vires the provincial government.




Watertight Compartments

· Heads of power (s. 91 – federal, s. 92 – provincial) are not to be construed as being completely watertight. 

· Judges modify provincial or federal statutes to ensure there is no overlap (mutual modification).

· Doctrine prevails in economic areas.

Conflict between Dominion and Provinces

Interjurisdictional Immunity
· Exception to the Pith and Substance Doctrine.

· Deals with areas of exclusive federal jurisdiction.

· Provinces can’t have even an incidental effect on these matters. 

· Applies to: federally incorporated companies, aboriginal law, RCMP and federal areas related to political rights. 

· If a provincial law violates this doctrine, the entire law is invalid with respect to the federal matter. The law may still apply in the provincial field.

Paramountcy
· Arises only when a federal law and a provincial law both regulate the same activity AND both are valid AND both apply AND they are incompatible.

· The result is that the federal government wins.

· Federal law will render the provincial law inoperative, but not invalid, to the extent of the inconsistency.


· The impossibility of dual compliance is the narrowest definition of conflict for the purposes of this rule.

· Note: order of enactment is irrelevant.

Double Aspect
· Both levels of government can legislate in essentially the same area to try and achieve different results.

· As long as the pith and substance of the power being exercised is basically within a government’s power, then double aspect is tolerable.

· Multiplicity of aspects must be real, not just nominal. 

· Prevails in social areas and areas of morality.

	Bell Canada v. Quebec (1988) S.C.C.: Bell challenges a Quebec law extending protections to pregnant workers. Province has power over health and labour conditions, however federal government in charge of federally incorporated businesses (s. 91(29)). Court holds that the law does not apply to Bell, as it would negate the federal government’s powers. Working conditions cannot be separated from a federal undertaking. Double aspect does not apply here.




Necessarily Incidental
· Federal government can legislate in areas of provincial responsibility if it is “necessarily incidental” to type of legislation under s. 91 powers.

· As long as the intrusions into provincial areas of responsibility are secondary and cannot be said to reflect the purpose of the impugned law, then the law may be valid.

· The secondary effects must merely ensure the achievement of the primary aim.

· Small intrusions into provincial jurisdictions need only be functionally connected to the federal scheme; large intrusions must be crucial.

	GM v. City National Leasing (1989) S.C.C.: Court held s. 31.1 of the Competition Act to be intra vires the federal government. The impugned provisions were clearly part of a larger legislative scheme. The provision did not affect one industry alone, and was of a nature that provinces alone would be incapable of enacting. Failure to include one or more provinces would jeopardize the scheme elsewhere. Regulating trade locally was necessary to regulate trade nationally. The impugned section must be sufficiently integrated with the rest of the legislation and is vital for the scheme to work.




Duplication

· Both laws, each valid, permits or enables the same thing.

· A citizen may be precluded from taking advantage of more than one, and presumably would not be penalized under more than one.

	Multiple Access v. McCutcheon (1982) S.C.C.: Both the federal and provincial governments legislated with respect to insider trading. Multiple Access argued that the law was ultra vires the province because they were trading federal shares. Court held that the provincial legislation is not inoperative because although there is duplication, there is no conflict. It is possible to comply with both the provincial and federal legislation.




Contradiction

· Same idea as paramountcy.

· Provincial law inoperative only to the extent of the conflict with the federal law.

· Contradiction occurs when it would be impossible for someone to comply with both the federal and provincial laws simultaneously.

	Ross v. Reg. of Motor Vehicles (1975) S.C.C.: Federal law prohibits drunk driving, punishable by a suspended license for 3 years. Provincial law gives an automatic suspension in the instance of impaired driving conviction. Judge allows Ross to use his license for 6 months only to work and back. Court held that the man could not drive because of the provincial law. Both laws were held to be valid. The federal government did not “occupy the field.” Conflict is left to interpretation.



	

	BMO v. Hall (1990) S.C.C.: Hall defaulted on a loan, and BMO seized his machinery under federal bankruptcy rules. A provincial law required notice before seizure of property. The court said that allowing the provincial legislation to have effect would negate the federal legislation. Not just overlap, there was conflict. The federal intent was to oust provincial legislation and give the immediate right of seizure. Paramountcy arises when both laws regulate the same activity AND both are valid AND both are incompatible.




Test

· Strictest test:

· Test of incompatibility.

· Impossible to comply with both legislative enactments.

· Duplication test:

· Both laws, each valid, orders or permits the same thing. The “ultimate in harmony.” 

· Occupation of the Field

· Federal law is has the exclusive right to regulate the matter.

· Federal law ousts the provincial law, even though the laws may not be incompatible. 

POGG & Residuary Powers

POGG & Residuary Powers

· POGG Generally

· National Concern Test

· Provincial Inability

· National Concern Upheld

· National Concern Rejected

· Emergency

· Residuary Power

· Gap Theory

POGG Generally

· S. 91: “It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Commons, to make Laws for the Peace, Order, and good Government of Canada.” 

· Expressly confined to matters not coming within s. 92.

· Doctrines that test the scope of POGG:

· National Concern

· Emergency

· Residuary Power

· Gap Theory

National Concern Test

· National concern is different than emergency power, because it doesn’t have to be of a temporary nature.

· Applies to new matters which did not exist at the time of Confederation, and to provincial matters that have grown to become issues of national concern. 

· Does the legislation go beyond local or provincial concerns of interest?

· Concern of the Dominion as a whole?

· Single, distinct and indivisible? 

· Can provinces deal with the problem on their own?

· Provincial inability test

· Problem beyond the provinces’ scope of power

· Desirability of uniformity across the country?
Provincial Inability

· What would be the effects on other provinces if there was a failure to deal with the matter at a local level?
· Test focuses on the effects in other provinces of a failure of one province to effectively deal with the regulation of a matter (extra-provincial effects test).
	R. v. Crown Zellerbach (1988) S.C.C.: CZ charged with dumping woodchips in a river. Question of who has control over an inland body of water. The federal law was held to be valid because of the provincial inability test. Court said polluting water was a national concern, but separated national concern from emergency doctrine. Emergencies have a temporary nature. National concern can be extended to new matters that did not previously exist, or matters that used to be of a local or private nature. Concern must be single, distinctive and indivisible and must be clearly distinguished from a provincial concern. 




National Concern Upheld

	Russell v. The Queen (1882) UK: Russell charged with selling alcohol contrary to the prohibition act of the time. Was the prohibition act ultra vires Parliament because it came under a S. 92 power like “local acts”? POGG is a strong residuary power. POGG is justified if there is sufficient general concern, and if there is a desire to deal with the issue uniformly. 



	

	AG Ontario v. AG Canada (Local Prohibition Reference) (1896) UK: Both Canada and Ontario have prohibition acts. Which one is enforceable? The court begins to limit the national concern doctrine. The court holds that Parliament’s law is paramount. However, anything that isn’t specifically in S. 92 can be addressed by Parliament through the use of POGG.



	

	R. v. Crown Zellerbach (1988) S.C.C.: CZ charged with dumping woodchips in a river. Question of who has control over an inland body of water. The federal law was held to be valid because of the provincial inability test. Court said polluting water was a national concern, but separated national concern from emergency doctrine. Emergencies have a temporary nature. National concern can be extended to new matters that did not previously exist, or matters that used to be of a local or private nature. Concern must be single, distinctive and indivisible and must be clearly distinguished from a provincial concern. 



National Concern Rejected

	Ref. Re Anti-Inflation Act (1976) S.C.C.: Act established price and wage controls for all medium and large businesses. The Act only applied to provinces where they entered into an agreement with the federal government. Upheld as a national emergency issue, but not as a national concern issue. Federal government can only intrude on an area of provincial responsibility if there is an emergency. Inflation is not new, nor is it single, therefore, not a national concern issue.  




Emergency
· Allows the federal government to legislate in times of a national emergency on essentially any subject. 

· In Ref. Re Board of Commerce, the national concern test was ignored, and a higher test of “war and famine” was used.

· Emergency can also include conditions stemming from war (even if the war is over). See Fort Francis Pulp & Paper Co. v. Manitoba Free Press. 

· A state of emergency can be declared at the government’s choosing, and the court will generally only intervene if there is clear evidence saying there is no emergency.

	Ref. Re Board of Commerce (1919) J.C.P.C.: Federal anti-trust legislation attempted to fix prices and profits. Held to be ultra vires Parliament on the grounds that the Act affects provincial power. Act might be valid in a time of emergency, but this legislation is not temporary. In peace, only national concerns will be upheld under POGG. Standard of emergency not met. 


	

	Ft. Francis Pulp v. Man. Free Press (1923) J.C.P.C.: Attempt by the federal government to regulate the news media through paper. The issue comes up several years after the War is over. Federal government believes there is still a pressing emergency. Court holds that it’s up to the federal government to decide when an emergency is on or not. The court will only intervene if there is clear evidence to the contrary.   



	

	Ref. Re Anti-Inflation Act (1976) S.C.C.: Act established price and wage controls for all medium and large businesses. The Act only applied to provinces where they entered into an agreement with the federal government. Upheld as a national emergency issue, but not as a national concern issue. Federal government can only intrude on an area of provincial responsibility if there is an emergency. Court asks 4 questions to determine if there is an emergency:
1) Does the form of the act either support or contradict the contention that this is emergency legislation?

2) Look to the preamble. What are the goals of the legislation? 

3) Look to external evidence. Is there a rational basis for identifying the act as a crisis measure? Don’t look to how effective the legislation would be to tackle the issue.

4) Was Parliament trying to fortify other areas of federal responsibility (i.e. monetary policy)? 




Residuary Power

· Parliament has exclusive power to make any law with respect to any matter not specifically enumerated in SS. 91-92.

Gap Theory

· POGG can be used to fill gaps in the scheme of distribution of powers.

· Must not be a provincial issue. 

PROPERTY AND CIVIL RIGHTS
Property and Civil Rights

	McNeil v. NS Board of Censors (1978) S.C.C.: NSBC prevented the “Last Tango in Paris” from being shown. Does such an action fall under property and civil rights or under criminal powers? Court holds that the pith and substance makes it a provincial head. Act directed at regulation and control of the film business. Not necessarily an invasion of criminal law, despite the fact there is a morality issue here (morality doesn’t necessarily involve criminality). Preventative rather than penal. Despite the fact there could be overlap, the legislation is solely concerned with property and its regulation within the province. 



Trade and Commerce

Trade and Commerce
· Trade Generally

Trade Generally

· Two branches to trade and commerce:

· Interprovincial and export trade.

· General matters of trade and commerce affecting the Dominion.

· Federal government not allowed to regulate within a province.

· Federal government cannot regulate a specific trade, but can regulate business as a part of a national regulatory scheme.

	Citizens Insurance Co. v. Parsons (1881) J.C.P.C.: Ontario laid out specific conditions about fire insurance policies. Insurance company failed to comply with Ontario law regarding modifications. When Parsons had a fire, Citizens did not pay. Citizens argued the Ontario law was ultra vires the province. Both the S.C.C. and the J.C.P.C. found the pith and substance to be under property and civil rights (a provincial power). Court held that trade and commerce only related to trade between provinces and international trade. 


	

	Ref. Re. Agricultural Products Marketing Act (1978) S.C.C.: Were the provincial and federal legislations on the marketing of agricultural products constitutional? Both the federal and provincial legislations were designed to be complementary, and therefore wanted to ensure they were constitutional before enacting. Court held both sets of legislation were valid. The control of production is exclusively provincial, and the control of marketing interprovincially or internationally is exclusively federal.


	

	R. v. Eastern Terminal Elevator Co. (1925) S.C.C.: Federal government does not have the power to legislate locally simply because the product being produced will eventually cross a border. Federal government argued the pith and substance of the act was regulation of exports, and that local regulation was incidental. No real provincial inability here, therefore POGG can’t be used. Falls under property and civil rights, and local works and undertakings. 


	

	AG. Man. V. Man. Egg & Poultry Assoc. (1971) S.C.C.: Manitoba was a net exporter of eggs, and actions by Ontario and Quebec were hurting their trade. Ontario and Quebec were using unfair marketing practices (generally not allowed versus production practices). Manitoba introduced legislation similar to Ontario and Quebec legislation in the hopes of having all 3 pieces declared unconstitutional. Court the legislation is invalid because it was designed to be a barrier to interprovincial trade. Only the federal government can regulate trade and commerce.


	

	Labatt’s Breweries v. AG Can. (1980) S.C.C.: Federal Food and Drugs Act regulated the labeling of certain products. Common descriptors such as “lite” did not meet the standards. Labatt argued these regulations were ultra vires because the federal government was trying to regulate intraprovincial trade. Federal government argued trade and commerce, as well as criminal law. Provisions were held to be ultra vires as they are not justified by any S. 91 head. Cannot specifically target one industry for regulation. 


	

	GM v. City National Leasing (1989) S.C.C.: 5 factors that justify reliance on the trade and commerce head:

1)  The legislation must be part of a general regulatory scheme

2)  The scheme must be monitored by a regulatory agency

3)  The legislation must be concerned with trade as a whole, as opposed to a particular industry

4)  The legislation should be of a nature that provinces would be constitutionally incapable of enacting

5)  The scheme would fail if one or more provinces were not included in the scheme




Criminal Law

Criminal Law

· Test

· Criminal Purpose

· Provincial Regulatory Power

Test
· Something is criminal if it meets the 3 P test:

· Prohibition

· Punishment

· Purpose (Criminal)

· This test was laid out in the Margarine Reference. 

· Criminal law no longer requires moral taint.
· A law has criminal purpose when:
· It protects health and safety

· It deters particular kinds of behaviour

· It relates to morality

· It prevents evil, injurious or undesirable effects

· It protects order, peace and security

Criminal Purpose
	Proprietary Articles v. AG Can. (1931) J.C.P.C.: Appellant argued that s. 498 of the C.C.C. invaded provincial jurisdiction. Is the Combines Investigation Act ultra vires Parliament? Court holds that it is not ultra vires. Legislation falls under Parliament’s criminal law power, and trade and commerce power. Criminal law is defined in its widest sense. Criminal laws must also import penal sanctions.


	

	Ref. Re. S.5(a) of the D.I.A. (Margarine Ref.) (1949) S.C.C.: Federal government prohibits manufacture, import, sale or possession or margarine or butter substitutes. Is this prohibition a matter of criminal law? The provision is held to be ultra vires except with respect to import. Although criminal law no longer requires moral taint, it does require prohibition, penalty and purpose (3 P Test). The purpose here is not criminal, but rather, economic. Only importation rules may stand. 


	

	RJR McDonald v. AG Can. (1995) S.C.C.: Could the advertising ban on tobacco be justified by Parliament’s criminal law power? Offenses carried summary or indictable penalties. The purpose was to provide a legislative response to the public health problem of smoking. RJR argued this was an attempt to regulate one industry. Also argued that they were only advertising for a product that is legal (must also legislate against the evil itself). The court held that Parliament could legislate in this area under its criminal law powers; however, the law was struck down on freedom of expression grounds (2(b) of the Charter). This case expands the scope of criminal law ( purpose just needs to be to protect the public against an evil. 


	

	Westendorp v. R. (1983) S.C.C.: Westendorp (W) charged with prostitution by the City of Calgary. City of Calgary argued it’s by-law was merely an attempt to control activity on its streets, and was not directly aimed at prostitution per se. Court held that the City was engaging in an effort to “colour” the true meaning of its by-law. Although it’s stated objective was something else, the City was actually engaging in criminal law, which is ultra vires the City.



Provincial Regulatory Power
· Provinces have the power to enact regulations, but these cannot have the purpose of prohibition, only the purpose of regulation.

· McNeil v. Board of Censors stands for the proposition that provinces have the power to pass legislation if it is regulatory in nature, or if its connection to morality is only a local connection.

· Westendorp v. R. held that a provincial or municipal law cannot be prohibitory in nature unless the prohibition is ancillary to the true purpose of the law.
· R. v. Morgentaler states that provinces do not have the power to enact legislation if the pith and substance is about prohibition (violates Parliament’s criminal law power).
Aboriginal Rights

Aboriginal Rights

· Royal Proclamation (1763)

· Constitution Act (1867)

· Fiduciary Duties

· Land Title

· Aboriginal Rights

· Treaty Rights
· Test to determine validity of a claim
Royal Proclamation

· Assigned area of land for Aboriginals.

· King holds ultimate title over the land.

· Land cannot be sold except through the consent of the King.

· Aboriginal people can use the land, but they don’t own it.

Constitution Act

· S. 35 (1982) – Existing aboriginal treaty rights affirmed

· S. 25 (CRF) – Aboriginal rights not abrogated or derogated by the Charter. If this was not included, Aboriginals would have no special rights.

· Federal government retains right to legislate with respect to Aboriginals through S. 91(24). Power is reconciled with duty under S. 35(1).
Fiduciary Duties

· Crown has a fiduciary duty to Aboriginals. 

· Duty arises through the inalienability of Aboriginal land.

· Crown has discretion, but duty is of loyalty to Aboriginals.

	Guerin v. The Queen (1984) S.C.C.: Tribe surrendered a lot of land to build a golf course. The Crown sold the land on behalf of the tribe; however, the land was sold for a lower price and without consultation with the tribe. The court held that there was a breach of trust on the part of the government. The government must play the role of a trustee, and they failed in this role. The fact the tribe cannot sell their land to anyone but the Crown creates a duty (because of the inalienability of land). Crown cannot act unconscionably. Purpose of surrender requirement was to avoid exploitation. Paternalistic relationship between the band and the Crown.



Land Title

· In addition to s. 35(1), courts have recognized three other sources of Aboriginal title:

· Royal Proclamation of 1763, along with other historical documents. Indicate recognition of Aboriginal independence.
· Common Law
· Treaties

· Test for Aboriginal title laid out in Delgamuukw.
· Land must have been occupied at time of sovereignty (1867), NOT contact. 

· Aboriginal title is a burden on the Crown’s title. Therefore, it could not have existed without sovereignty. 

· Must be continuity between present and pre-sovereignty occupation if present occupation is relied upon. Need not be an unbroken chain. 

· At sovereignty, occupation must have been exclusive. 

· Aboriginal title is held communally. 

· Aboriginal title constitutionalized in S. 35(1). Any infringement must satisfy the Sparrow test. 

· Land use must be reconcilable with the idea of a future relationship with the land. Any act not reconcilable with this idea (i.e. strip mining) will cause the land to be surrendered. “Frozen rights” concept.
	R. v. Sparrow (1990) S.C.C.: Sparrow was fishing with a bigger net that is allowed under federal regulations. Sparrow claims he has the right to fish with a longer net under s. 35. The court holds that the Aboriginal right to fish is upheld, regardless of federal regulations. So long as there isn’t a conservation issue, then Aboriginal claims come next, then commercial fishing last. Clearly, Sparrow’s tribe used to fish, so the court attempts to reconcile custom (unwritten) with modern laws (written). The court lays out a test (Sparrow test):

1) Is there an existing treaty right?

2) Has the right been infringed?

3) Is the limitation reasonable? Does it lead to undue hardship? Does it deny the preferred means of exercising that right?
Aboriginal rights include any right that existed centuries past unless it was clearly and explicitly extinguished by the state. 

Court also calls for a “case by case” analysis of Aboriginal rights based on the specific facts found in each case. 




Aboriginal Rights

· Rights come as a result of the prior occupation of Canada.

· Cultural distinctiveness as an Aboriginal society.

· Rights must be reconciled with the sovereignty of the Crown.

· Test for determining the validity of an Aboriginal claim is laid out in Van Der Peet (see below).
	R. v. Van Der Peet (1996) S.C.C.: VDP arrested for selling fish for profit. Does VDP have an Aboriginal right to catch and sell fish? Court holds that VDP can fish for sustenance, but can’t sell the fish. VDP’s tribe did not engage in any substantial trade in fish at the time of contact or sovereignty. Therefore, there is no right to trade in fish now. Even if there was a right, it was likely extinguished. Aboriginal rights exist within the general legal system of Canada. The rights must be an activity central to the customs of the group. Rights not there to give an economic advantage. No conclusive evidence required. Oral evidence okay.  


	

	R. v. Gladstone (1996) S.C.C.: Gladstone sold herring illegally. Is there an existing right to catch and sell fish? Court holds that the right to sustenance is there, but not the right to sell for a profit. The Aboriginal right to fish is not unlimited. Government regulations can limit this right, provided there is justification. If a resource has an internal limit (i.e. fish or oil or some other resource), then limits are justified. Aboriginals have the first right (although not exclusivity) after conservation goals are met. However, the Aboriginal right also has a limit. Commercial fishing potentially has no limit, therefore, the need for regulations. 


	

	R. v. Pamajewon (1996) S.C.C.: Aboriginal convicted of keeping a gaming house on a reserve, with mostly non-Aboriginal customers. The band argued that the activities were protected as an Aboriginal right under S. 35(1), or as an incident of their inherent right to self-government. No pre-contact gambling activities were proven, therefore, gambling is not a recognized right. The court applies the Van Der Peet test here. There was no proof that the activity was integral to their culture. Court also rejects the claim that they have a broad right to manage the use of reserve lands. Instead sticks with “a right to regulate gambling.” 



Treaty Rights

· S. 35(1) and S. 25 (CRF) entrench treaty rights.

· Courts will look to the context in which the treaty was negotiated, as well as to the intentions of the parties.

· The idea of a “disappearing treaty right” offends the honour of the Crown and the expectations of the Aboriginal group.

· Treaty is a contract. Ensures the efficacy of the contract and gives meaning to the rights promised therein. 

· Courts protect the content of the treaty (“moderate livelihood” for example). Up to the Crown to negotiate more than what is in the treaty.

· Aboriginal rights recognize pre-contact activities. Treaty rights should be interpreted in the context of deal making.    

· However, treaty rights are narrowly interpreted ( support not indexed for inflation, medicine cabinet is not equivalent to health care, etc.

· Narrow benefits to Aboriginals, but concessions are broad.
	R. v. Badger (1996) S.C.C.: 3 treaty status Aboriginals hunting on private lands. A) Hunting near occupied home, B) Hunting near ploughed land, C) Hunting in uncleared muskeg. Is there a right to hunt on surrendered lands? Have hunting rights been extinguished? Are there regulations imposed on treaty natives? Court convicted A) and B) and dismissed for C). There are two limits: geographical location and conservation. Any ambiguities in rights go in the natives’ favour. Crown must show that rights have been extinguished. If there is no right to access land (as shown by occupied house and a ploughed field), then there is no right to hunt there. The right to hunt for food is upheld (no food licenses sold by province). Must use Sparrow test to justify any infringements on rights.   


	

	Marshall v. The Queen (1999) S.C.C.: Marshall caught catching and selling eel without a license. Marshall argues he had an existing right to catch and sell fish. Only allowed to sell fish to the Crown under the terms of the treaty. However, the Crown stopped running trading houses years ago. Court says “yes” an Aboriginal right still exists to catch food for the necessities of life. Treaty rights can not disappear, despite the fact that trading houses disappeared over time. Aboriginals have the right to a moderate livelihood, but not to the large scale accumulation of wealth. Court does not address the question of justification in this case. See below.  


	

	Marshall v. The Queen (Marshall 2) (1999) S.C.C.: After Marshall 1, there was a huge uproar in the fishing community, as well in the media, thinking the S.C.C. had just given an unlimited right to the Aboriginals. The S.C.C. offered a clarification of Marshall 1. Yes, there is an Aboriginal right to fish; however, the state may create justifiable limits to these rights. Rights are especially limited in a conservation context. As long as Aboriginals have a moderate livelihood, Crown can limit fishing.  



Test to determine validity of a claim
· Does legislation have the effect of interfering with an existing Aboriginal right?

· If a right has been interfered with, and it is necessary to determine if there is a breach of s. 35, ask:

· Is the limitation unreasonable?

· Does the regulation impose undue hardship?

· Does the regulation deny to the holders their preferred means of exercising this right?
· If interference is found, the onus is on the Crown to justify it:

· Is there a valid legislative objective?

· “Public interest” is not a valid justification.

· Conservation is valid (consistent with Aboriginal beliefs).

· Reconciliation with non-Aboriginal community, regional fairness, economic fairness, etc. is also reasonable.

· Is this infringement consistent with the “special trust relationship” and responsibility of the government?

· Has there been as little infringement as possible?
· Has Aboriginal group been consulted with in good faith? The degree of consultation is dependent upon the degree of infringement.

· If applicable, has fair compensation been given?

· Must also look to see if the right was extinguished prior to April, 1982. Any rights in existence at that time are constitutionalized under S. 35(1).

· For rights to be extinguished there must be a clear and express intent to do so. Regulation does not extinguish rights.

· Rights must make the culture distinct. Without the activity in question, the culture would have been fundamentally different. Need not be a unique practice.
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