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About the Exam
· 60 questions

· 10 experimental

· 4 M/C options

· No penalty for incorrect

· Need 32-38
· 75% on professional conduct
· 15% on civil liability

· 10% on judicial code

· “always” “never” “only” answers are usually wrong

· 24/7 legal obligations

Inherent Powers of Courts to Regulate Lawyers
· ABA membership voluntary, no authority to discipline

· ABA Model rules are either “must” or “should”
· Punishment for “must” rules:
· Private reprimand (least)

· Public reprimand
· Suspension

· Disbarment (most)

· No punishment for violating “should” rules
· Rules must be rationally connected to practice of law:
· “Graduation from ABA accredited law school”
· “Refusal to take an oath to uphold the federal or state constitution”
· What is not rational:
· “U.S. citizenship”
· “Residency in a state”
· Requirements when a person applies:

· You have to report anything bad about a person if asked

· Self-Regulating profession. Two part duty when you know of a violation:
· “Report unless protected as a confidence”
· “Available to testify against that lawyer (not anonymous)”
· Unethical conduct must relate to the practice of law
· i.e. DUI’s not related, but theft would be (goes to character)

· Duty of confidentiality trumps duty to report, or through membership in “an approved lawyer’s assistance program” that helps lawyers with substance abuse problems
· Pg 4: “Protected as a confidence” “may not” “cannot recommend Will for admission to another state’s bar”
· Problem 1:

· D (no statute of limitations to what we know)

· Problem 2:
· C
Multi-Jurisdictional Practice

· Temporary practice while not admitted:

· Associate with a local lawyer

· Can be admitted “for this matter only”
· ADR matter

· Anything reasonably related to home-state practice

· Permissible permanent ability to practice:
· Only client has several offices (i.e. corporate lawyer, government lawyers)
· Note: May still need to associate with a local lawyer

· Hold a national license (i.e. patent bar)

· Will be liable for both states’ rules
· Law firms must state where lawyers are licensed

Maintaining Professional Standards – Peer Responsibility

· Supervisor responsible for acts of subordinates if they knew of misconduct at a time when “consequences could be avoided or mitigated”

· Or if the violation raises a “substantial question as to the subordinate’s honesty or character and either the supervisor either orders or ratifies the conduct”

· Junior not responsible if you were told to do it, and it is at least arguable that what you did was allowable

Unauthorized Practice of Law

· Following activities require a license:

· Appearances in court and to take depositions

· Drafting documents that affect substantial legal rights

· Negotiating settlements
· Following activities do not require a license:

· Interviewing

· Filling in forms
· Writing legal memos

· Problem 3:

· B
Fee Division

· Can’t divide with non lawyers

· Exceptions:

· Heirs of a deceased attorney

· “Employees” in the form of “salaries” and as part of “pension” or “bonus” plans
· Can also share court-awarded fees with a non-profit organization that employed, retained or recommended the lawyer (pro bono)

Law Firm and Other Forms of Practice

· A law firm includes lawyers who frequently “consult,” work “jointly” and have access to “each other’s files”
· Only lawyers can be “partners,” if any part of the partnership business is the practice of law, or “officers” if we’re dealing with a corporation

· Exception: shareholders and only if it is temporary (i.e. heirs of a deceased attorney)
· Relationship of the Dual Profession Lawyer with Non-Lawyers

· i.e. CPA & attorney

· Can’t use dual profession to solicit

· Attorney/client privilege does not apply in dual profession

· Ok to provide legal services if reasonably performed in conjunction (i.e. lobbying, financial planning, etc.)
· Where non-legal and legal provided together “rules apply to both”

· Lawyer must assure that client “knows of their interest” and that it is not legal services

· Failure to do so means that the rules apply to both businesses

· Contractual restrictions on practice
· Can’t hire someone but have a non-compete provision

· Exceptions:

· Retirement

· As a condition of leaving the firm
· Solo practitioners have a special duty to plan for death/disability by designating another lawyer to “review files, notify clients and determine protective action”

Client-Lawyer Relationship

· Acceptance or rejection of clients
· Lawyers have freedom to reject, except where:

· Defenseless or oppressed (“should”)

· Pro Bono (“should”)

· Appointments (“must”)

· Exceptions (“should” or “must” you can reject):
· If that appointment would present an unreasonable financial burden

· Where duty to reject:
· Physical/mental inability

· Conflict of interest

· Frivolous claim or defense

· Strong feelings/bias

· Incompetence/lacking legal expertise

· Exceptions to the exceptions:
· Association (bring in other attorneys)
· Learn it

· Emergency

· May face malpractice, but no disciplinary action
· Scope, Objective and Means of representation
· Important decisions belonging to the client:

· Sue

· Settle (must inform client of all settlement offers unless the client has specifically and with informed consent authorized a specific acceptance or rejection range)
· Testify in criminal case

· Plea

· Jury/bench

· Appeal

· Procedural and tactical decisions belong to the attorney:
· Which court to file in

· Depositions

· Discovery

· Continuances

· Except where:

· Case expenses

· Third person’s well being

· When client is under diminished capacity or is a minor, decisions do not shift to the lawyer. Rather, you must “get a guardian appointed”
· The lawyer should still both “respect and involve” the client as much as possible.

· Lawyers must act within the bounds of the law

· Must be honest and truthful. Subject to discipline for knowingly making a “false statement of fact or law to the court, or failing to correct a previously made false statement of material law or material fact”
· Withdrawal

· Need court permission and must return retainer/property

· Judge decides, not the lawyer

· Judge’s decision is often affected by the “particular stage of the matter” (earlier = better)

· Client can fire the attorney, but not vice versa. Can sue client to recover value of services in quantum meruit.
· Mandatory withdrawal
· Where duty to reject

· Client fraud and failure to rectify

· Client insists on violating the law

· Client has begun an illegal course of action

· Permissive withdrawal

· Can be for any reason
· If client consents

· Cannot abandon client. Must take proper steps to avoid material adverse effect on client:

· Dissuade client

· Request permission to withdraw

· Do as instructed 
· i.e. put client on stand, but ask no questions (Nix v. Whiteside), and argue nothing the client says in closing

· Give client reasonable notice to get a new lawyer

· Client-Lawyer Contracts
· Can limit to representation to certain matters or stages of matters

· Contracts construed against drafter (lawyer)

· Fees (10% of exam)

· Can’t charge excessive fees

· Most important is to give client all the facts
· Exception: when return client involved

· Can consider any factors in coming up with the fees (time, difficulty, reputation, relationship, etc.)

· On exam: watch for a contract that lawyer is trying to get out of (initial consultation free)

· Contingent fees:

· Must be reasonable

· Signed off by client

· Never in criminal case

· Never in domestic relations cases

· Note: “past due” alimony is considered debt, and is therefore okay

· Client must get settlement letter at the end

· Hypo: yes, there is a problem. Can’t take a percentage of movie rights for representation. Could arrange for this after the case is over.
· Lawyers can sell and buy a law practice (including good will)
· Entire practice or entire field must be sold and generally the selling lawyer cannot restart the practice or field

· Seller must exercise competence in “identifying a qualified purchaser”

· Client must get written notice of the sale, right to get new counsel, right to get files, consent presumed if no action after “90 days”

· Purchaser must take “all cases”
Privilege and Confidentiality

· Privilege protects confidential information

· Confidentiality covers that, plus any other info relating to the representation

· Privilege is held by the “client”

· Disclosure of info is governed by privilege, disclosure and use is governed by confidentiality
· Presence of third party: does not destroy confidentiality if third party there to help further the A-C relationship

· Prospective clients also protected by confidential communications

· Client authorized disclosure
· Express authorization requires informed consent (material risk and reasonable alternatives)
· Implied authorization to carry out representation
· Exceptions to privilege:

· Waived by client
· Client seeking service to assist in future crime

· Relevant to breach of A-C relationship

· In civil case between parties who were formerly joint clients of the attorney

· Exceptions to confidentiality:

· Waived by client

· Ordered by court

· Informed consent
· Implied authority to disclose to further representation

· To obtain legal or ethical advice for lawyer (use hypotheticals)

· To prevent “reasonably certain” death or substantial bodily harm, assumes in the future permitted to reveal information to the extent necessary to prevent the harm which does not need to be the product of “crime”
· To prevent “substantial financial harm or fraud”
· Past crimes are considered “secret”

· Death does not end obligations

Independent Professional Judgement

· Avoid conflict

· Can cure conflict where informed consent and client agrees in writing

· No loans to clients in connection with pending or contemplated litigation (no de minimus exceptions).
· Exception: “advancing costs of litigation”

· Rule of imputation: what you can’t do, the firm can’t do. Exceptions: where lawyer is witness and where conflict is uniquely personal
· “Sexual relationships” with clients that are not pre-existing to the representation are subject to discipline (consent/harm irrelevant). No rule of imputation, but screening required.

· Lawyer as witness (can’t be necessary witnesses for clients)
· Exceptions:

· Uncontested matter
· Legal fees are involved

· Substantial hardship to client

· Acquiring an interest in litigation
· Exceptions:

· Contingency Fees

· Security lien on work product
· Entering into business transactions with clients

· Exceptions:

· Ordinary transaction (i.e. mortgage from mortgage broker)

· As long as terms are fair

· Requires full disclosure of terms, advise to get independent counsel, and there is informed consent signed by client

· Conflicting Interests (past, present and future clients)

· No interests adverse to clients
· Cannot represent client in one matter, but oppose in another

· Cannot represent client whose interests are directly adverse to another client

· Cannot represent client against former client when you acquired confidences in former representation
· No multiple clients where potential conflicts unless:

· No reasonable belief of no adverse effect

· Client gives written informed consent

· Lawyer cannot make an aggregate settlement of claims without informed consent from all parties:
· Clients have come to an agreement among themselves about how the aggregate sum will be shared

· Disclosure to each client of all the terms:
· Total amount being paid or received

· Details of every other clients participation

· How lawyers fees will be calculated and paid by whom

· Existence and nature of all claims, defenses and pleas involved in the settlement

· Extensive disclosures may require sharing of confidential information ( get informed consent from all clients

· Corporate representation

· You represent the corporation, not the officers/directors
· No A-C privilege in board meetings

· If attorney learns that an act has/will be committed in a way that violates the law and the violation will cause injury, the lawyer must work as is reasonably necessary to protect the organization. If inside authority doesn’t help, you “may” go to outside authority. Discretion exists in terms of what you can say.
· For Sarbanes-Oxley: there is a duty of “securities lawyers” to report up chain of command to CEO. If this doesn’t work, must report to board of directors and may report to SEC. Should only reveal necessary confidential info.
· Influence by persons other than client

· Attorney can be paid by a third person, but requires:

· “Written informed consent by client”

· “Confidences must be kept”

· Imputed disqualification

· Lawyers related as “parent, sibling, child or spouse” shall not represent adverse parties unless full, informed consent, but no “rule of imputation.”
· Lawyer’s service as arbitrator, mediator or judge

· Cannot take matters where previously acted or had substantial responsibility absent written informed consent, so long as lawyer is screened off from the case

· Matter is specific facts with specific parties

· Matter a lawyer in private practice can take, even though as a government lawyer/judge he or she:
· Drafted law

· Compiled statistics

· Matter a lawyer in private practice cannot take:
· Judge ruled on merits of the case

· Drafted the contract for the government that is in question

· Elements of a screen:
· Written disclosure to government

· No working on or discussing case or access to file by “screened off” attorney

· No fee to “screened off” attorney

· Quick Advice Programs (hotlines)
· There is a A-C relationship, but only lasts for the call

· Conflict of interest rules “relax” because no time for conflicts check, except where a conflict is actually known.

· Actual knowledge “can be inferred” from the circumstances

· Where client hires lawyer “after” quick advice, then conflicts rules will apply
Competence, Legal Malpractice, and other Civil Liability

· Competence is a 2 pronged duty: professional responsibility and malpractice

· Recovery comes from cause of action based on “contracts, torts and fiduciary duty.”
· This requires “money loss and causation” (must show that but for your actions, they would have won)
· Purpose of civil malpractice claim is compensation
· Standard of care is competent representation, also known as “ordinary standard of reasonable care” (although specialists held to a higher standard)

· Maintaining competence (for professional responsibility)
· Purpose is punishment

· Doesn’t require money loss or causation (absolute)

· Acceptance of employment:

· Assumed to be generalists

· Presumed to be competent

· Exercise of Diligence and Care:

· Must:

· Reasonably consult with client about the means by which the client’s objectives are to be accomplished

· Cannot ask client to drop a complaint
· Limiting Liability for Malpractice: generally can’t do it prospectively unless client agrees and seeks independent advice

Litigation and Other Forms of Advocacy
· Authority to Act
· Civility, Courtesy and Decorum

· Must have good faith basis for actions
· Client Fraud/Perjury:

· Client is committing: lawyer must seek to withdraw from the matter, and if such effort is denied or withdrawal “does not resolve the problem” then lawyer must disclose fraud.

· Client has committed: confidential and can’t be disclosed.

· Exception: lawyer has duty to rectify “false testimony” until the end of the proceedings (and appeals)

· Communications in Course of Representation

· To unrepresented

· No legal advice

· Cannot appear disinterested
· But you can negotiate a settlement

Different Roles of Lawyers

· Lawyer as advisor
· Client entitled to all info

· Entitled to moral, ethical, economic advice

· Lawyer as evaluator

· Must be truthful in evaluation
· Client’s informed consent required

· If harmful result, get informed consent in writing

· Lawyer as negotiator
· “Errant fax” problem (documents sent to lawyer by mistake). Must notify other side that you have it. No rule about reading it.
· Lawyer as arbitrator, mediator or 3rd party neutral
· No A-C relationship

· If litigation, must withdraw

· Special obligations of lawyer in public service
· Purpose here is to solicit business (not normally the lawyer’s purpose)

· NAACP, etc.

· Appearances before legislative bodies or admin agencies (lobbyist)
· Lawyer must disclose that she is working in representative capacity

· Where working on a law reform project, and a decision might benefit a client, the lawyer “must disclose that fact, but not identify the client”

· Lawyer as citizen

· Work on a judge’s campaign

· Serve as a state legislator

· Serve as a D&O

Safekeeping Property and Funds of Clients and Others

· Lawyer as trustee as funds

· Lawyer must keep all clients’ money in a separate trust account in the state where the lawyer practices unless the client consents

· No commingling of funds

· For small sums, may use a pooled trust account, but cannot use funds for one client’s money for the benefit of another client. Large sums should have their own fund.
· Your legal fees cover client’s bank fees
· IOLTA means “Interest On Lawyer’s Trust Accounts”

· Interest on account given to non-profit organization

· Lawyer as Custodian of property
· Lawyer must safeguard
· Disputed claims

· Deposit in IOLTA immediately

· If dispute, keep in client trust account

· Retainers
· 2 types:

· Advance on fees (belongs to client). Any unused portion must be returned if lawyer is “fired or withdraws”

· Availability retainer (belongs to attorney)

· Problem 4:
· C
· Lawyer may accept a reasonable gift from client, but must not draft deed of gift or will unless “you are related to the donor.”
Communication about Legal Services

· Advertising

· Must not be misleading

· Can advertise fields of practice, basis on which fees are determined, including prices for specific services, languages spoken, etc.

· Test is cannot be false or misleading to “an idiot”

· Applies to all communications
· Ads should be kept for 2 years

· Must contain name and address of at least one lawyer or firm responsible

· Cannot create unjustified expectations (in ad)

· Cannot have unsubstantiated comparisons (in ad)

· Cannot imply results by improper means (in ad)

· Problem 5:

· A
· Firm names:
· Dead people ok

· Artificial names ok if not misleading

· Temporarily bad/good attorney’s names stay; Permanently bad/good attorney’s names go (i.e. ambassador, disbarment are permanent)
· Referrals

· Okay to split fees with other lawyers outside of firm as follows:
· Work together

· With client’s “written” informed consent

· Paid proportionately to work done, or some different proportion if each lawyer “assumes joint responsibility for the matter”

· One reasonable fee in total

· But lawyers can enter into a “reciprocal referral arrangements” with other lawyers or non-lawyers, provided:
· Arrangement not exclusive

· Referred client told of the arrangement and if any conflict, then must get client’s written informed consent

· Referral agreement must not interfere with the lawyer’s professional judgment as to referrals

· Should not be of indefinite duration

· Group legal services

· Ok, but not for criminal matters

· Direct contact with prospective clients (solicitation)
· General ban

· Seeking fee-paying work through in person, live telephone, or real time electronic contact with a non-lawyer prospect with whom the lawyer has no family, close personal or previous relationship
· Permissible solicitations (unless the prospective client has asked you not to solicit them)

· Targeted direct mail (truthful letter to face a specific problem, absent actual knowledge that the client does not wish to receive communication)

· State or fed can restrict (i.e. saying “advertising” on materials). Federal government says you have to wait 45 days to contact survivors of disasters.
· Group and prepaid legal services so long as the memberships or subscriptions for the plans are not solicited from persons who are “known to need legal services.”
· Education (ok to give seminars, provided no individual advice)
· No fee will be taken

· Close friends and relatives

· Present/Former clients

· Fields of Practice
· Common law specializations are patent and admiralty bars

· Not ok to say you are a specialist unless you are certified by an organization approved by the state or ABA

· Otherwise, say “practice limited to”

Lawyers and Legal System

· Lawyer’s activity in improving the legal system
· Must reveal adverse decision or statute of controlling jurisdiction
· Can’t hide, but no explanation is required

· Can distinguish

· Can also suggest changing the law (good faith required)

· Problem 6:

· C

· Witnesses
· No contingent fees for experts

· Can pay reasonable expenses and lost wages, but can’t condition payment on testimony

· No need to obtain permission to interview any witness

· Exception: corporate employees whose acts could be imputed to corporation (managers)

· Parties may communicate directly with each other
· Can advise witnesses that they don’t have to voluntarily testify if:

· Person is related to or is an agent of our client

· Person will not be harmed by not volunteering

· Jurors

· During trial:
· Only in court

· Not even de minimus communications

· After trial:

· Generally ok, but must not if:

· Court order

· Juror says they don’t want to talk

· Purpose is harassment or coercion

· Trial Publicity
· Lawyer connected with the case must not make a public statement outside courtroom that the lawyer reasonably should know would have a substantial likelihood of materially prejudicing the case.

· Lawyer can speak publicly so as to prevent client from substantial undue prejudicial effect of recent publicity not initiated by the client
· Prosecutor: no extra judicial comments that have a substantial likelihood of heightening public condemnation

· May state dry facts of the case

· Special Responsibilities of Prosecutor
· Must not prosecute without probable cause

· Assure accused is advised of right to counsel

· Must not seek a waiver of pretrial rights from an unrepresented accused

· Disclose known evidence and info that tends to negate guilt (Brady rule)

Judicial Ethics

· Structure and Application of the Judicial Code

· 4 canons state overarching ethical principles to be followed by all judges
· CJC applies to judges and those who “perform judicial functions” including masters, etc.
· Several portions do not apply to retired or part-time judges, but:

· Retired judges subject to recall can serve as an arbitrator or mediator (but not while as judge) and not as a fiduciary

· Part-time, pro tempore, periodic judges are exempt from many, but not all, CJC provisions

· Promoting Judicial Integrity:

· Judges 24 hours a day

· When judge’s conduct creates a “reasonable perception” that the CJC has been violated or reflects adversely on judge’s character is impropriety
· Must not abuse judicial prestige

· Cannot use judicial letterhead for personal business

· CAN write a letter of recommendation based on personal knowledge on official letter head if they say the reference is personal and that no reasonable perception that judge is attempting to exert pressure
· Impartiality

· No external influences (family, $, politics)

· Competence: requires, legal knowledge, skill, thoroughness and preparation

· Promptly dispose court business
· Devote adequate time to duties

· Be punctual

· Judges can encourage settlements, but can’t force them

· Must avoid bias, prejudice and harassment, and require those under their control to do the same. This includes marital status, sexual orientation, political affiliation, race, sex, gender, disability, age, etc.

· Ex-parte communication not permitted except:
· With consent of parties in a mediation or settlement

· Where expressly authorized by law

· Emergency

· De minimus

· Inadvertent receipt of unauthorized ex parte communication (must notify other side and give an opportunity to respond)

· No independent investigation of facts
· No public or non public comments that may affect case outcome or interfere with a fair trial

· Judge must not make pledges, promises or commitments regarding cases or issues likely to come before the court which would be inconsistent with the impartial performance of duties

· Judge must not comment or criticize jurors for their verdicts
· Administrative appointments (personnel, etc.) must be made impartially and based on merit, not on the basis of nepotism or favouritism

· Judge with actual knowledge that another judge has violated the CJC must report that judge.
· Where judge receives information that another judge has violated the CJC, they must take appropriate action.

· Judge must disqualify himself when impartiality might reasonably (and objectively) be questioned, unless waived.
· Judge should disclose any information that parties might consider relevant, even if the judge does not believe there is a reasonable basis for disqualification
· In an emergency, necessity overrides disqualification.
· Judge must step down with personal knowledge/bias of possibly disputed facts

· Judge must step down if she had prior involvement as a material witness, lawyer, etc. 

· Judge cannot have an economic interest in the matter, except de minimus (i.e. 3 shares in a company)

· Also includes interests held by judge’s spouse, partner, parent of child (wherever they reside) or any other family person living in the home
· Exceptions: mutual funds unless the judge participates in management, or the fund could be affected by the judge’s decision

· If a former partner or close relative is party, attorney, witness, etc. with more than a de minimus interest that could substantially be affected by the proceeding that is before the judge (no close family, anything closer than a cousin, also includes in laws)
· Where judge knows someone has donated more to his campaign
· If a judge makes a public statement that commits or appears to commit the judge to a particular position or result

· Parties can remit for all the above except where a judge has personal bias towards a party or a party’s lawyer.

· Problem 7:

· D
· Extrajudicial activities

· Personal and extrajudicial activities must not interfere with responsibilities

· Judge cannot voluntarily testify as a character witness (can testify as a fact witness). Must be subpoenaed.

· May take part in educational, religious, etc. activities not conducted for profit. 
· Judge can:

· Solicit for contributions but only from other family members or judges over whom the judge has no authority

· Judges may encourage lawyers to provide pro bono services

· Judges must not be members of organizations that discriminate on the basis of sex, gender, etc. Once a judge learns of such discrimination, they must resign immediately.

· Even if the judge is not a member, must not use benefits/facilities of that organization.
· May attend an event there if it is isolated and not perceived of an endorsement.

· Ok to be a member of a religious organization, as it is a lawful exercise of religious freedom

· Judges must not serve as an executor, trustee, etc., except for a family member, and then only where:
· No interference with duties

· Proceedings would not normally come before that judge

· Judge may not serve as D&O. Can manage own investments.

· Judges may receive compensation for speaking, teaching, writing so long as no impartiality.

· Judges must not accept gifts. Where not prohibited, judges may accept without reporting de minimus items. Judges may accept, but must report, other gifts (invitations, etc.)
· Judges do not engage in the full time practice of law except pro se or advice for family members.

· If a judge is running for office, judge/candidates:

· Can speak at gatherings, but must not make “pledges, promises or commitments” that are inconsistent with impartiality

· Must not advocate for a political organization
· Must not use court resources to campaign

· Must ensure family doesn’t do what they can’t do

· May respond to false or misleading statements, but should be done through others

· Candidates can fundraise, but should do it through a committee (shouldn’t know who is donating)

· Judge can start raising about a year in advance
· Can continue to raise for 90 days after an election

· If a judge wants to run for a non-judicial office, must resign. For appointed office, need not resign.

· Must act with dignity, independence, etc.

