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CONCEPT OF POSSESSION

Concept of Possession

· Property is a bundle of rights

· Right to: possession, use, alienation, transference, exclusion of others

· Bundle of rights is divisible and easy to see in terms of land; property law governs how society manages the conflicts that are inherent in divisibility

· Distinction is between REAL PROPERTY (land) and PERSONAL PROPERTY (other forms)

Attributes of ownership:

· Possession: manage and control of property

· Income and capital: entitled to derive income from property

· Power to transfer: either by inter vivos or testamentary disposition

· Right protected under law: property only because law say it is property

	Victoria Park Racing v. Taylor: VPR developed a race course. Taylor erected a platform for someone to view and broadcast the races. VPR alleged lost revenue on 3 grounds: nuisance, violation of privacy and infringement of a spectacle, which they alleged was property. 

Court held:

1) No nuisance so long as there was no physical interference with VPR land.

2) No such thing as a general right of privacy. Could have viewed races from the road. Can’t prevent people from looking, unless VPR went to extraordinary measures to keep people out (erect a fence, etc.).

3) Spectacle is not property per se. People are free to look.

Two different approaches to property law:

1) Attributes approach – focuses on the attributes of the property in question.

2) Functional approach – concept of property as a social tool.



	

	International News Service v. Associated Press: INS is unable to get news from the War. INS pirates news from AP. Taking AP’s stories from New York and printing them in California. Court asked if there is any property in the news. Court held that INS could not use the news until its commercial value had passed away. 

Quasi-property in the news. Requires investment to collect and distribute the news. Can’t use someone’s property to compete against him. By reducing AP’s profit, it may impact the delivery of news, which would adversely affect the public good. Court adopts more of an “unfair competition” approach, rather than a property rights approach.

 

	

	Harrison v. Carswell: Involves the right to exclude others. Employee of shopping centre tenant participates in a lawful strike by picketing peacefully on the sidewalk in front of the tenant’s business. Picketer charged with trespassing.

Mall owner retains full rights to allow or prevent individuals from entering the property. Not the role of the court to weigh and determine respective values of right to property and the right to picket. The invitation to enter the mall was never unrestricted. S.C.C. unwilling to change the law of trespass. Leaves that to Parliament.  

Laskin dissents – malls are quasi-public property. Laskin’s view is later adopted.



	

	Committee for the Commonwealth v. Canada: Issue regarding the federal government barring people from distributing political propaganda at airports. Court held that the Charter protects the right to expressive activity in public airports. Considered the difference between public and private property. Court says there are public and private areas (i.e. behind security screens). Can’t bar activities in public areas. 


	

	Moore v. Regents of Univ. of California: Moore has his spleen removed and unknown to him, doctors grew a cell line as his spleen contained a high quantity of a substance that could be useful to other parties. Court held that in order for Moore to be successful in his suit, he would have had to own his spleen once it was removed. No conversion because after the removal of the spleen, Moore was no longer in control of the spleen. Court avoided opening the floodgate of litigation. 




Moore is a possible exam question. Ocheje is concerned that a propertization of body parts might lead to people giving up their most precious possessions – organs – in order to obtain other forms of material wealth in society. He indicated in class that it would most likely be less wealthy people who would be inclined to give up their organs first.

	Pierson v. Post: Hunter about to shoot; interloper jumped in and shot fox and took carcass away. Court held that the one who killed the fox was entitled to keep the fox. Issue of control. The hunter intended to control, but did not have physical control. Must have a clear and unequivocal act of possession communicated to the world. Dissenting judges suggested there be a hunters panel who would decide who should get the kill, otherwise it would discourage effort and investment in hunting. 





FINDERS

Finders

· Finders

· Joint Finders

· Intention

Finders
What are the rights and responsibilities of a person who finds someone else’s property?

Work out the confrontation between the parties. What hat does each wear? Finder? Property owner? True Owner?

The finder of an object is able to keep the chattel from all but the true owner. Ownership in this case is relative. 

In order for the finder to have any rights, he must:

· Have physical control

· Chattel must have been abandoned or lost

· Physical force must not have been used

· Intent to control

· Must be clear to everyone

	Armory v. Delamarie: Boy finds jewellery and has it appraised. Stones removed from jewellery but boy wants stones back as well. Court held that a finder acquires a title against the whole world except the true owner. The boy did not acquire absolute property, but enough that he could keep it against all but the rightful owner. Action in “trover” – now “conversion” (civil theft). Owner not party to action.


	

	Parker v. British Airways: Man finds a bracelet in the British Airways lounge. Man left the bracelet with British Airways. When he returned some time later, British Airways refused to give the bracelet to him. Court held that there must be intent to control the place where the item was found. This is accomplished through video cameras, security guards or periodic patrols of the premises. If there is a manifest intention to control, then the occupier’s right is greater than that of the finder. 

Control is manifested in 3 ways:

1) Takes reasonable measures to ensure that lost items are found

2) Takes measures to acquaint the true owner of the finding

3) Takes reasonable care of the chattel in the meantime 



	

	South Staffordshire Water Co. v. Sharman: Two gold rings found in mud at the bottom of a well. Court found that the owner of the well was entitled to the property because the rings were “attached” to the land. Owners are entitled to the property if it is attached to or under the land, even if it is there without their knowledge. Possessory intent is derived from the ownership of land. If the property is found on the land, the owner of the land must show manifestation of intent to control.



	

	Bridges v. Hawkesworth: Found envelope with money on the floor of a shop. Bridges gave the envelope to the owner of the shop with instructions. When the real owner did not show, Bridges asked for the money. The court held that the money belonged to the finder. Since the owner was unaware that the item was on the floor. There was no control of the communal area of the shop. 




Joint Finders
	Keron v. Cashman: Boys were playing with a sock, using it as a makeshift soccer ball. The boys were unaware that there was any money inside the sock until it burst open. The moment of finding was when the stocking burst open. That is when the intent to control the money inside was exercised.



	

	Edmonds v. Ronella: Babysitter exhibited control over an envelope of money that two children found. There was no true owner of the envelope of money. The babysitter and the two kids were all in control, and therefore, all should benefit from its proceeds.




Intention

	Bird v. Ft. Frances: Boy found money on a military base. The court examined the issue of intention. The boy handed the money over to his mother, and she turned over the money to the police. The court held that possession will not be lost so long as there is the intent of resuming effective control over the chattel. Boy gave up physical possession, but not the intention of control. Possession need not be continuous.  

A finder will have very little rights if they had a dishonest intent or if they were trespassing. 


	

	R. v. Christie: Marijuana found in the trunk of a car. The driver was panicked and got into a car accident. The court held that there could be no possession unless she exercised an intention to control the drugs in the car. She had physical possession, but no control. 



	

	AG Can. v. Brock: Illustrates the definition of abandonment. During a search of a car, $300K was found. The driver claimed that the money was not his. However, after the RCMP took the money, the driver returned to claim the money. Afterwards, the driver died of a drug overdose. His estate then claimed the money. Court held that the money belonged to the deceased because he did not abandon the money, or his right to claim it. Just because the police took the money did not mean that control was completely surrendered.

On appeal, the court held that the money was abandoned. Appeal court rested their decision on public policy. 



	

	Moffatt v. Kazana: Old man sold his house, but left a jar full of money in the chimney. Court held that the old man was entitled to the jar of money because he didn’t lose it or abandon it. The old man simply forgot to remove the jar before he sold his house. The true owner only has 6 years to make a claim. 

Once control is manifested, it can only be cancelled by abandonment, gift or sale. It must be a conscious, voluntary action. 




Rights and obligations of finders:

· Finder has better title against all but the true owner (British Airways and Bridges v. Hawkesworth)

· Finder of a chattel has limited control if it is taken in the course of trespassing or with dishonest intent (Bird v. Fort Francis)

· Finder does not get absolute ownership over the property, but acquires the right against all but the true owner (Delamarie)

· Employee finding something while in the course of their employ goes to their employer, therefore the employer is the one who has the rights over all but the true owner (Grafstein)

· Finder has an obligation to take such reasonable measures to find the true owner and care for the object in the meantime

Rights and liabilities of occupiers:

· Occupier’s rights are better than the finder’s if the chattel is attached to the property, even if the occupier is unaware of it (Staffordshire Water Company). If the chattel is in the land, there is no question that the occupier will succeed.

· Occupier has better title than the finder when it is not attached to the property only if they manifested an intention to control (British Airways)

· Control over the premises can be actual or constructive or manifested expressly or by implication. Control need not be continuous as long as some measures have been taken. 

· Occupier of chattel is treated as if it is the occupier of a building (R. v. Christie and A.G. v. Brock). 

· Cannot be the finder if you were not aware that the chattel was there (Christie)

· Temporary loss of control does not equal a loss of ownership (A.G. v. Brock)

Treasure Trove

No matter where it is found, it is the property of the Crown unless the true owner can be found (gold, bullion, etc.). 

Salvage

Different rules than those of finders. In the case of salvers, the finder is deemed to have taken the items into possession for the true owner. Question is what happens if no true owner comes forward?

ADVERSE POSSESSION

Adverse Possession

· Adverse Possession Generally

· Dispossession / Discontinuance of Possession

· Leasehold

· Trespass

· Mutual mistake

· Inconsistent User Test

Adverse Possession Generally

Adverse possession extinguishes the rights of an owner of land where the trespasser takes possession of land for a period of time without the objection of the owner. 

Adverse possession must be:

· Actual

· Exclusive

· Open 

· Visible

· Continuous

· Notorious

Adverse possession must occur without:

· Stealth

· Violence

· Permission

Someone who owns the land has his or her rights extinguished after 10 years (see Statute of Limitations and Real Property Limitations Act) of adverse possession. The Statute of Limitations claims that if the owner does not make a claim within that time, it is deemed invalid.

Under the 10-year period, it does not need to be just one owner. As long as the years of adverse possession are consistent the true owner of the land is not the most important factor.

The true owner does not need to show continuous possession everyday, 24 hours a day to retain ownership. 

	Perry v. Clissold: Jus tertii issue. Clissold’s estate are trying to claim compensation for land taken by the government. The government alleges they took the land before he died, and even then, he wasn’t the true owner of the land. Court held that a person in possession of land in the assumed character of owner, peaceably exercising the ordinary rights of ownership has a perfectly good title against all the world but the rightful owner. Clissold had possessory title (good against all but true owner).



	

	Asher v. Whitlock: Jus tertii issue. Land passed down from Williamson to his wife, and then to the daughter. The wife remarried Whitlock upon Williamson’s death. Shortly afterwards the wife and daughter pass away. Court held distant relative of the daughter (Asher) had title because it came from Williamson and is therefore superior to Whitlock’s title. People who can establish a claim from a prior possessor have better title than all others who come onto the property afterwards. The court generally holds that if A ( B, then C afterwards, B will have a better title than C.  




Dispossession / Discontinuance of Possession

	Piper v. Stevenson: Stevenson bought land and fenced in two extra lots mistakenly. 12 years later the true owner attempted to assert ownership over the lots. Court held that the owner of the two lots was dispossessed 5 years after Stevenson came upon the land. The building of a structure on the land should have alerted the true owner. Piper was dispossessed as a result of non-action. 



	

	Re St. Clair Beach Estates v. MacDonald: MacDonald used a piece of property belonging to his neighbour. MacDonald cleared the land, and built a dog house and a play area on the plot of land. True owner still used the land to grow fruit. Court held that any minute act is sufficient to retain control and possession. As a result, the limitation period did not begin. MacDonald never had any real intention of excluding the true owners from the land (MacDonald even offered to buy the land). Therefore, the true owner could sell the land to St. Clair Beach Estates Ltd. Must have a clear expression of animus possidendi (occupation with intent to possess) in order to make a case for adverse possession. Acts must be inconsistent with the form of enjoyment of the property intended by the owner.



	

	MacLean v. Reid: Relates to when the limitation period begins to run. Special rules will apply to tenancy at will – where the owner of the land can ask the tenant to leave at any time. The limitation period will not begin to run if there is a tenancy at will until one year after the tenancy agreement was entered into. Brother’s title was extinguished by 1966 (20 year limitation period in Nova Scotia).



	

	Masidon v. Ham: Owner of land had no real intention to develop land. His true intention was not ascertainable. Ham bought one part, but continued to use both parts to run an airstrip. Because Masidon’s intentions were not clear, no action of a trespasser could be inconsistent. Trespasser did not get to keep the land. Runs contrary to adverse possession. This is why the inconsistent user test is so strange.



	

	Keiffer v. Arillota: Owner of land divided property into 2 parts and sold half to someone else. He created a right of way in the middle to allow the other person access to the purchased land. This right of way was used by both parties to park vehicles. When the original owner was away in Florida, the neighbour used the right of way as a skating rink for his kids. Even though the purchaser used the right of way almost exclusively, the uses had not been continuous enough or open enough to constitute adverse possession. The quality of use did not meet the requirements. The original owner only lost the land where the purchaser built a garage. That was the only conduct that gave him possession. Essentially encourages people to be “bad” neighbours. 



	

	Beaudoin v. Aubin: Beaudoin thought he owned the land, and Aubin thought so as well ( mutual mistake. Mutual mistake test less strenuous than the inconsistent user test. Canadian court decided to follow a decision in the English court. The English court held that the plain language of the limitation statute should be used. If the limitation period runs out, then the owner has lost the land. The Canadian court adopted this reasoning and held that the additional test of intention was not required. In this case, there was a mistake, but because there was no knowledge of the true state of title, there was no intention to adversely possess.



	

	Giouroukos v. Cadillac Fairview: Giouroukos using CF’s land for a parking lot. Court acknowledged that the adverse possession test is difficult. Said, “can see nothing in the policy of the law, which demands that it should be made easy to steal land.” There was visible hostility against the trespasser. This is why courts have looked to the additional test of intention. Court held it would be a different case if it was about an accidental situation or mistake (see Wood v. Gateway).



	

	Wood v. Gateway of Uxbridge Properties: Wood had 2 acres of land which he honestly believed was his. Neighbours also believe the land belongs to Wood. Mutual mistake is not fatal to a claim for possessory title. Wood showed the necessary intent to dispossess. Wood’s use was open, notorious, constant, peaceful and exclusive. 

Court held that inconsistent user test is relevant to trespassers only. The inconsistent user test does not apply in cases of mutual mistake. 



	

	Leichner v. Canada: The fence in this case was not used to keep people out of the property, so much as it was used to keep cattle inside the property. People were using a strip of land to access property beyond the farmer’s field. Title was extinguished as the farmer could not establish exclusive possession.



	

	Teis v. Ancaster: Town of Ancaster did not act within the necessary limitation period, although it was aware Teis may have had a claim to the land next to a town park. The court held that the law should not apply the inconsistent user test when there are genuine mistakes about boundaries. 



	

	Kreadar Enterprises v. Duny Machine: Trespasser gains title to property even though they are trespassing. Minor improvements made on land by the trespasser. Enough to establish clear and notorious use of the property. Property was used over a lengthy period of time with no complaint. 




When NOT to use the inconsistent user test:

· In the event of mistake over who actually owns the land

· If someone steals the land

You must state whether you think the court will use the inconsistent user test. It is generally used only when people actually intent to take over the land.

Leaseholds

Different statute of limitations. Still a period of 10 years, but the limitation period restarts every time the lease ends. This case is Girriocos v. Cadillac. Dispossessing the person leasing the property is not the same thing as dispossessing the true owner. Same issue in Merrybone and Fairweather. 

Trespass
Very high onus on the trespasser. Court holds that the trespasser shouldn’t be able to make use of the land knowing that they do not own it. Illegitimate user. 

Justification for trespass: 

· Owner not in possess should be punished for neglecting the land

· Encourages people to use their land

· Cannot exchange resources if ownership is not known

Objections to trespass:

· Punishment does not belong in the realm of property law

· Debatable whether more intensive use of resources is beneficial

· Creates conflict if owner and possessor are different people

Mutual Mistake

Woods v. Gateway. Thought land was owned by someone else. Inconsistent user case will not apply when mistake made by both parties. This is a situation when the inconsistent user test will not work.

Inconsistent User Test
Ocheje does not believe in the Inconsistent User Test. Ocheje does support the concept of Adverse Possession, however. The Inconsistent User Test deals with situations where people are attempting to dispossess the true owner of his or her property. The court has a high threshold for the Inconsistent User Test because it should be difficult to take someone’s land away from him or her. However, Ocheje argues that if someone can put a piece of land to use, then they should be given the rights to the land. Ocheje also argues that judges tend to side with landowners because of the similarity in economic wellbeing and their positions in society.

TENURE
Tenure

· Tenure

· Seisin

Tenure – Quality of property interests

Estates – Quantity of property interests

Estates relate principally to possession. Possession here is successive. Contrast that with Tenure, where possession is simultaneous. 

Two types of Tenure:

· Free Tenure

· Held by the most important people (Mesne Lords)

· Determined in advance by length of time

· Could not be terminated arbitrarily by the Crown

· Obligations determined in advance

· Unfree Tenure

· At the whim of the Crown, or the Mesne Lords

· Obligations not spelled out in advance, and were quite onerous

· Could be terminated arbitrarily

· Held by common labourers

Obligations of Tenure:

· Military service

· Royal Court

· Spiritual Service

· Socage (Agricultural Service)

Incidents of Tenure:

· Wardship and Marriage

· In the death of the patriarch of the family:

· Crown retained control of land until male heir turned 21

· Crown retained control to marry off any female children

· Relief

· Inheritance tax (AKA Capital Gains today)

· Equal to one year’s worth of income from the land

· Aids

· Ransom for the Crown

· If the Crown was ever in need of extraordinary expenses, landholders would be obligated to help pay

· Escheat

· Should a landholder die without heir, the land would go back to the Crown or Lord

· Land could be re-parceled out

All of these principles are no more, except for Escheat; however, the expanded definition of heir in today’s society makes this concept watered down.

Seisin

Seisin was the usual way of transferring land, though a ceremony called “Livery of Seisin.” In the presence of the community, one person transferred land from one person to another. Because of tenurial obligations, it was important for the Crown to know who held Seisin at any given time. 

If it was not known who had Seisin, something called an “Abeyance of Seisin” arose. 

In Feudal times, it was not easy to transfer land to another person. For instance, you could not transfer land through a will. Usually, the Lord’s consent was required to transfer land. Generally, the only right that was available was the right to possess the land.

Only 2 types of alienation (land transferring) available to Tenants: 

· Alienation by substitution (If A alienated his land to B, A dropped out of the picture completely, and B replaced A in the system).

· Subinfeudation was a system by which the tenants at the lower echelons would subinfeudate to other tenants. In other words, they would get other people to serve them on land granted by the Lords. It essentially created 2 levels of tenants. This type of alienation generated the most abeyances of Seisin, especially when the Tenant in demesne could not be found, yet there were other sub-tenants on the land.

The Statute of Quia Emptores (1290) abolished Subinfeudation completely. 

Free and Common socage was brought into Canada. In order to allow for marketability of land, alienation by substitution was allowed to stand. In 1535, the Statute of Wills was created, which allowed people to designate heirs for their property. Property and Civil Rights Act of 1792 brought English property law into Canada. 

ESTATES
Estates

· Estates

· Life Estates

· Fee Simple

· Fee Tail

· Doctrine of Wastes

· Rule in Shelley’s Case

· Qualified Estates

· Determinable Fee Simple

· Fee Simple Subject to Condition Subsequent

· Fee Simple Subject to Condition Precedent

· Void Conditions

· How to Distinguish Between Estates

· Qualified Life Estates

· Determinable Life Estate

· Life Estate Subject to Condition Precedent

Estates
Tenure – Quality of property interests

Estates – Quantity of property interests

2 Types of Estates:

· Freehold estates (duration uncertain)

· Leasehold estates (duration capable of being rendered certain)

3 Kinds of Freehold Estates:

· Not Inherited:

· Life Estate (restricted to the lifetime of the landholder)

· Inherited:

· Fee Simple (unlimited time; can be passed from holder to holder)

· Fee Tail (gives succession of life estate) 

Life Estates
Estates whose duration is measured by the lifetime of a person. The interest cannot be passed on to the tenant’s heir.

Two types of life estates:

· Life estate pur sa vie: X to A, for A’s life, and then to B
· Life estate pur autre vie: X to A, and then to B for the duration of A’s own life
If you have a Life estate pur sa vie, you cannot give what you do not have. In other words, you can only transfer your interest for the duration of your own life. 

A could transfer his interest to C, but C could only hold for the duration of A’s life. It’s possible that C could predecease A. The life estate will then be “inheritable” by C’s heirs for the duration of A’s life. 

Also, if A disappears, then it is difficult to know when B should take the land. If A is gone for more than 7 years, then the law will assume A has died. 

If the estate is simply X to A for life, then upon A’s death, the estate reverts back to X. X is known as the reversioner (called a reversionary interest). 

Fee Simple
Represents the largest estate over which a tenant can have in or over land. So long as the landholder has heirs, then it is “time in the land without end.” If there are no heirs, then the estate escheats to the Crown. 

Fee simple is tantamount to absolute ownership of the land. Denotes a grant of land from the Crown in perpetuity. The owner of an estate in fee simple is called a “freeholder.”

Fee simple is created by X to A, and his heirs. Same as X to A in fee simple. 

Today, the law will permit a broader range of heirs than just lineal descendants.

Fee Tail
Restricts the passing on of the estate to only direct linear descendants. Essentially makes the land unmarketable. Cannot create this type of interest anymore (except for Manitoba).

Fee tail is created by X to A, and the heirs of A’s body. 

The court will simply reinterpret a fee tail as a fee simple. 

Doctrine of Wastes

The law attempts to balance the interests of successive estate holders. This doctrine governs what can be done to physically alter the property. The life tenant can carry out some sort of waste on the property. Other kinds of wastes not covered through this doctrine would give rise to liability to the remainder person, or the reversioner. 

There are four kinds of wastes:

1) Ameliorating waste (Increases value of property)

2) Permissive waste (Damage from failure to preserve the property. Liability turns on terms of the grant)

3) Voluntary waste (Willful conduct that diminishes the value of the property. Can be overuse. Liability turns on terms of the grant)

4) Equitable waste (Malicious or severe destruction. Full liability)

The life tenant is responsible for the current expenses. This includes interest, mortgages and property taxes. The life tenant is also responsible for day-to-day maintenance. The reversioner is responsible for the capital expenses of the property (this could be re-roofing the house). 

Neither the life tenant, nor the remainder person has full control of the property in terms of development and exploitation of the property. Therefore, legislative reforms were introduced to try to resolve some of these conflicts, and to try to find a mutually agreeable solution. UK, 1882 (Settled Estates Act), which was introduced in Ontario, 1990 (Settled Estates Act of Ontario). Section 5 provides that the life tenant shall have power to lease the property, mortgage it and, if necessary, sell the property in order to prevent the property from falling into disrepair. 

When the property is sold, the money will be distributed between the successive interest holders. A trust is set up after the sale.

Rule in Shelley’s Case

In Feudal times, the payment of relief was required to pass on inheritance. Landholders devised a formula to circumvent the payment of relief: X to A, remainder to A’s heirs.

Since the Lords were usually of the same class as the Judges, the court struck down this rule. The court then interpreted X to A, remainder to A’s heirs as a word of limitation (describing size of estate) instead of as a word of purchase (describing the identity of the estate). Effectively converted a fee tail into a fee simple. 

However, if heirs are known (Ex. C, D, E) then the rule in Shelley’s Case will not apply. If heirs is by itself with no names attached, then the court will apply the rule in Shelley’s Case.

	Re Rynard: Gift to husband and two children. Condition upon Kennedy was that he would not mortgage or dispose of the land. Upon Kennedy’s death, the land would go to Kennedy’s heirs (X to K for life, remainder to K’s heirs). Court held that if heirs referred to identifiable people, then the rule in Shelley’s Case would not apply. Court held that Kennedy’s life estate was subject to limitations. He inherited a determinable life estate. Shelley’s Case only applies to absolute life estates. 




Qualified Estates
X to A and his heirs (X to A is an absolute fee simple).

X to A and his heirs, if the land is used for agricultural purposes (qualified estate).

A fee simple comes to an end when there are no more heirs to inherit the land. In the qualified estate example (#2), there are 2 natural termination points: when there are no more heirs (X to A) and when the land is no longer used for agricultural purposes. 

The use of qualified estates is not encouraged. It flies in the face of our concept of economics. Control may restrict the marketability of the land. Such estates also tend to be undervalued. Qualified life estates allow the reversioner to retain some control over the property, even after death. 

Determinable Fee Simple (like condition precedent)

X to A in fee simple until B marries. If B marries, then the estate terminates. If B remains unmarried, or dies, then the estate may never terminate. 

X retains the possibility of reverter. Normally an absolute fee simple would not involve a reverter at all. If B marries, the estate reverts back to X.

The critical feature of a determinable fee simple is the limit of the estate granted. Generally involves the words, “so long as” or “while” or “during” or “until.” If the condition is found void, then the grant itself is invalid.

Fee Simple Subject to Condition Subsequent (condition of retention)

The addition of a condition to a grant which may terminate the estate at the instance of the grantor. 

X to A in fee simple on condition that A remains a non-smoker.

X retains a right of entry as soon as A takes up smoking. Right of entry here is not automatic as it is in determinable fee. In this case, the grantor must exercise the right in a timely fashion, subject to limitation periods.

Words used here include, “on condition that” or “provided that” or “but if.” If the condition is invalid, then the condition is struck down and the grant becomes X to A in fee simple.

Fee Simple Subject to Condition Precedent (condition for acquisition)

A condition must be satisfied before the estate can be acquired. X to A in fee simple when A gets married. Operates much like a determinable fee simple. This is in contrast with the condition of retention (condition subsequent).

Void Conditions

The court can strike down certain conditions that the grantor places upon the grantee. They do this to ensure that the grantee gets the free use of the property. Such void conditions may include:

· Vague or uncertain conditions

· Condition contrary to public policy (X to A, provided A kills B, or any condition encouraging separation of married couples, or discrimination based on race or religion)

· Conditions inconsistent with freedom of grantee

How to Distinguish Between Estates
Certain words are associated with a determinable estate, while others are associated with estates subject to condition subsequent.

Words like, “so long as” or “while” or “until” are associated with the determinable estate. Words like, “on condition that” or “provided that” or “but if” are associated with estates subject to condition subsequent.

Look to whether a condition needs to be fulfilled before a grantee can get a grant (precedent), or one that must be fulfilled in order for a grantee to keep the grant (subsequent).

	Re Down: Example of an unclear grant. X to A when A reaches 30, provided that A stays on the farm. Could be a condition precedent (must reach 30), but could also be a condition subsequent (A must stay on farm). Court held the term was condition subsequent, and allowed him to maintain the grant. The “stays on the farm” condition was removed due to uncertainty. Fee simple at 30. Courts tend to side with upholding the grant.



	

	Re Essex: Condition that property must be used for school uses only. Court held that it was a condition subsequent, which turned the property into a fee simple absolute. 



	

	Re Tuck’s Settlement: Uncertainty. Court tries to interpret the grant so it will be maintained. Court used a “vesting construction” of the grant. Grantee could only keep the grant if he married a Jewish woman. He left the woman and married someone else afterwards. Question was if the condition was broken. Court held that there was much uncertainty as to who was Jewish. This uncertainty was removed by the Chief Rabbi. The uncertain condition was made certain. Case illustrates how the court will try to find a way to give effect to a grant, rather than to nullify it. Policy of legal intervention. 




Qualified Life Estates

Determinable Life Estate

X to A for life, so long as she remains unmarried (determinable fee simple).

Grantor retains the possibility of reverter. Once the widow remarries, the estate reverts back to the grantor. In an absolute fee simple, there is only one termination point (the death of the estate holder).

Life Estate Subject to Condition Subsequent
X to A for life, provided that she remains unmarried.

If A marries, then the grantor must exercise the right of entry. Two possible termination points: end of life of the widow and if the widow remarries. There is no automatic termination involved here. 

Some qualified life estates may look like a license. In a life estate, rights may be transferred to a 3rd party if the grantor wishes. In a license, the right can’t be given to someone else. Therefore, a person who holds a license can’t do anything else with the property but stay on the property.

	Re Waters: Issue is whether Jones has a life interest or a license. The estate argued that if Jones had a life interest, then she should be responsible for all repair costs. Jones argued she was only responsible for day-to-day maintenance.  

The court should put itself in the place of the testator to determine why the language was used, and to determine the context in which the promises were made. 

Controversies sometimes arise when the court tries to determine if they’re dealing with a license of a life estate. License is just a permission to enter onto land, given by the licensor to the licensee. Privity of contracts tells us that no one can take the benefits of a contract unless they are a party to that contract (cardinal rule of contracts). The rights that the licensee gets are not able to be given to a third party.

When someone gives a gift, but does not want to also saddle the person with the costs of the gift (life estate), then a license is what is given; however, the rights of the gift do not become the licensees, either. If the tenant is not liable for the costs of the grant, then the tenant only has a license. 

In Re Waters, the tenant was found to have a life estate, and therefore was liable for repairs to the house. She was not obligated to do long-term repairs, but only day-to-day repairs. 



	

	Re McColgan: Doctor practicing in the US moved to Toronto upon retirement. Doctor wanted to leave the house to his partner, but did not want to leave her with the burdens of maintaining the long-term obligations of the house. She was to have the life estate as long as she lived, and all repairs would be paid from his estate. The estate would end once she no longer continued to reside in the house. Her death or her non-residence in the house are termination points.

Executors wanted to know if this was a life estate or a license. Court held that the woman had a life estate. Doctor also did not wish for the estate to be a financial burden. “Free of costs” was not an out of the ordinary provision. Court held that the residency requirement was void for uncertainty ( turned into a life estate. 




BAILMENT

Bailment

· Bailment

· Sub-bailment

· Innkeepers and Common Carriers

Bailment deals with simultaneous interests in personal property. One person may have title to the property, and another person may be in possession. The person lending the property is the bailor, and the person receiving the property is the bailee. Bailment occurs with the bailor parts with a chattel for a specified purpose. These purposes can include: loan, storage, repair or transportation. 

Sometimes bailment includes consideration (making it contractual), and other times it can be gratuitous. Bailment is usually consensual, but sometimes it is not. 

Bailment can be for a fixed period, or it can be at will. Most contractual bailments are for a fixed period of time. These bailments cannot be cancelled before the time expires. Most gratuitous bailments are at will. They can be terminated at any time. 

The bailee must use the chattel according to the expectations of the bailor (can’t sell the chattel, for example). The cardinal duty of the bailee is to re-deliver the chattel to the bailor without damage. 

The duty of care required is determined by who benefits from the bailment the most. If the bailment is only to the benefit of the bailor, then the bailee has a low duty of care, unless the damage occurs through gross negligence. If the bailment is for the sole benefit of the bailee, then a high duty of care would exist. If the bailment is for the benefit of both parties, then an ordinary duty of care would exist (reasonable care). 

Duty of care can be modified. If a contract specifically stipulates that no liability will occur (or is limited), then the bailee’s duty is modified. Also, if the bailment is actually a license, then no liability arises.

Difference between license and bailment:

Licensor – Licensee

Owner of land or property permits someone to come onto the land (movie theatre – movie patron). 

Bailor – Bailee

Bailor transfers possession to the bailee (but retains title). Bailee has certain responsibilities to the bailor. 

	Heffron v. Imperial Parking: Number of elements that may result in a bailment:

1) Keys delivered to the parkade

2) Ticket had a serial number (ticket required to get car)

3) Attendant there to do more than just collect money

4) Closing of the lot suggests active operation

5) Owner of the car couldn’t pick up car at just any time

6) Implication of service beyond letting cars park there

7) Practice of taking keys to another location at the end of the day

IP was liable in this case, despite the exculpatory clause on the parking ticket. The exclusion clause had no application in this case. The court said there was a fundamental breach here ( fundamental breach is a breach that goes to the root of the contract, thereby depriving of the innocent party substantially of all the benefits that they are entitled to under the contract. A fundamental breach aborts the contract of its essence. It is tantamount to non-performance. Where there is a fundamental breach, an exclusionary clause cannot work (Doctrine of Fundamental Breach).

Doctrine of unconscionability also contemplated – used to protect consumers (not in commercial contracts) if the service provider has been unfair (can be used even without a fundamental breach).

The court also held that any items that were typically kept in the P’s car were constructively bailed with the car (called Constructive Bailment).



	

	Karsales (Harrow) Ltd. v. Wallis: Contract for the supply of a car. Overnight, the seller delivered something to the front yard to the buyer what looked like a car. When the buyer examined the car, the engine was not working, the car did not have the usual facilities would have, and was essentially non-functional. What happened here was a fundamental breach of sale, which could not be excused by an exculpatory clause. An exculpatory clause might excuse some minor breaches of a contract, but cannot excuse a fundamental breach. 

3 conditions in a contract:

· Fundamental conditions ( where fundamental breach occurs

· Collateral conditions

· Intermediate conditions



	

	Suisse Atlantique: House of Lords (UK) held that the idea of fundamental breach was a rule of construction, meaning that the intentions of the parties would be considered in the application of the doctrine. Even if there is a fundamental breach, the court would consider whether the parties intended that even in a fundamental breach situation such an action would be excused. 



	

	Photo Productions v. Securicor: Securicor provided protection for the production facility of Photo Productions. One of the Securicor guards set fire to the facility and it burned down. The court held that the exclusion clause between the parties would be allowed to function. This protected Securicor from liability. The reason for this according to the court was that both companies were bargaining from a position of equal strength. 

In a consumer contract, an inequality of bargaining power exists. These are called standard form contracts. These are called adhesion contracts. One party merely acquiesces to the contract. No negotiation is involved. In these kinds of situations, a fundamental breach would render an exculpatory clause inoperable. 

Always look to the relative bargaining strength of the parties involved.



	

	Hunter Engineering v. Syncrude: The position in Photo Productions has been adopted in Canada in this Supreme Court of Canada case. The court tends to be quite hostile to exculpatory clauses, because they manifest unequal bargaining power. These clauses are held to strict interpretation. While interpreting consumer contracts holding exclusion clauses, the court would ask two questions:

1) Is the exclusion clause clear and unambiguous?

2) Were any of the terms negotiated? Was the attention of the weaker party drawn to the exclusion clause?

The second question usually catches the party with the stronger bargaining position. 

There is another catch-all analysis in Canada that can invalidate such a clause. This analysis revolves around the concept of unconscionability. When people are in positions of acute need, their bargaining power is reduced significantly. 



	

	Minichiello v. Devonshire Hotel: Minichiello told the Hotel that he had valuables in his car. At the end of the day, Minichiello returned and alleged that his briefcase containing two gold rings had been removed from his car. Minichiello was a jeweler, and he often kept jewels with him. The court held that he had constructively bailed the contents of his car to the parking lot. 



	

	Bata v. City Parking Canada: Term in the parking ticket that said “payment of fee is for parking space only.” The court held that this was a license, and not a bailment. 



	

	Dixon & Zilinski v. City Parking Canada: The parking lot was full, so City Parking Canada told the driver to leave the keys in the car and park it on the street. The court held this constituted a bailment, and that City Parking Canada was liable for the car. (Ocheje believes Dixon is more properly decided than Bata).




Sub-bailment
Sub-bailment cannot be permitted unless the original bailment allows such an arrangement by express or implied terms. If the contract states that B can sub-bail under any circumstances, then that is an express permission. A sub-bailment may also be permitted by implication if there is a duty of care to protect the goods. B may take all reasonable steps, including sub-bailment, to protect the goods.

A
(
B
(
C

Bailor

Bailee

Sub-bailee

A, the owner of the goods, may proceed against B or C if the goods are damaged. A’s right may be based on contract (B) or tort (C). 

Employees taking care of an employer’s goods are not bailors. The employees are simply in custody of the goods.

	Punch v. Savoy Jewelers: Punch’s jewelry lost in the mail. A bailor may bring an action against any third party for any wrongdoing to the item bailed. A’s right is good against the whole world (C). This right may depend upon whether the third party is causing permanent damage to the property, otherwise the bailee should handle that situation. The bailee also has sufficient interest in the property bailed to enable him or her to bring an action against third parties who wrongly interfere against his or her possession.



	

	Donoghue v. Stevenson: This case deals with the locus classicus of tort law. 

In this case, the court sought to lay down the principles that we know today as negligence. The court used a bible passage saying that you must be your brother’s keeper to mean that you must refrain from conduct that you know or should reasonably know would harm another individual’s interest. Proximity is one factor used when determining the applicability of negligence. 

If the bailor is guilty of some personal negligence, then he or she would be liable to third parties. Additionally, if the bailee is an agent of the bailor, and there is some negligence on the bailee’s part, then the bailor may also be liable. The general principle here is the principle of Negligence. The bailee is liable to third parties for any negligence he commits. Duty of A ( C. 




Innkeepers and Common Carriers

Innkeepers and common carriers are liable for loss of property, regardless of whether it is their fault or not. Their liability can be altered through contract of bailment, or by statute. Section 4 of the Innkeeper’s Act limits the liability of the Innkeeper to $40 unless the items have been stolen, lost or damaged owing to the willful act, the fault or neglect of the innkeeper. For this limitation of liability to apply, section 6 of the same act provides that notice of section 4 must be posted in conspicuous places in the hotel, in particular in the office, in the public rooms and in the bedrooms. If these notices aren’t posted, then the liability is not limited.

GIFTS

Gifts

· Types of Gifts

· Intention to make a donative transfer

· Delivery of the Gift

· Issues with Gift

· Constructive Delivery

· Symbolic Delivery

· Similarity between Gift and Trust

· Types of Trust

· Acceptance of Gift

· Donatio Mortis Causa

Types of Gifts 

· Inter vivos gifts (between living persons)

· Testamentary gifts (between the deceased and the living)

· Donatio Mortis Causa (in contemplation of death)

The law considers mutual exchange to be the usual way of transferring property from one person to another. Mutual exchange involves bargain transactions. Transfer through gifts was looked upon as an inefficient way of allocating resources in our society. Bargaining ensures that the totality of our resources either increases or stays the same. A reduction in resources is inefficient. 

Gifts may be made in writing through a deed, and it may also be made orally. By law, real property gifts can only be made in writing by virtue of s. 4 of the Statute of Frauds and the Land Registry Act of Ontario. Additionally, personal property may be given in writing, if you wish to do so. When gifts are given orally, problems may arise. Gifts can be contested either by the donor or by persons who are related to the donor. Coercion is often a defense. 

If a gift is made orally, there are 3 conditions that must be satisfied:

1) Intention to make a donative transfer

2) Delivery of the gift

3) Acceptance of the gift

Intention to make a donative transfer
May be express or implied based on the circumstances. Intent can be proved based on evidence. 

Must be free will involved. If there are subtle influences at play, then the gift may not be valid. The intent must be freely formed by the donor. Sometimes the allegation is that the gift was involuntary. Two forms of involuntariness: physical coercion (duress) and undue influence (emotional pressure). 

Sometimes there is a relationship where trust is involved (teacher-student, landlord-tenant, caregiver-patient, etc.). Such a relationship may negate the freewill involved in gift giving. Again, a question of voluntariness. 

	Thomas v. Times Book Co. Ltd.: Case brought by wife of Thomas against TBC. Thomas created a written work called, “Under Milkwood.” Thomas needed money and arranged for a tour of the United States to read the poem. Thomas lost the original manuscript, but TBC made additional copies for Thomas to take to the United States. Grateful to the man who provided him the extra copies, Thomas said TBC could have the original manuscript if he could find it. TBC eventually found the manuscript.

Thomas’ wife wanted the manuscript back based on the claim that her husband never made the gift. The court said that Thomas likely made the gift on the spur of the moment. Not out of character for him to do so. No reason to not believe the TBC. Court looked to Thomas’ intention and evidence to support TBC’s claim. 



	

	Csada v. Csada: Very important intention case. Undue influence negates intention. Two brothers involved… one living in NZ, the other living in Canada. The brother in Canada wanted his brother to live closer to him. The Canadian brother tried to make the NZ brother feel better, so he would transfer material possessions occasionally to try to convince him to come to Canada. The brother in Canada said he was coerced by his brother’s emotional pressure to make those gifts. By the time he was making the gifts, he was already being influenced by his brother. 




Delivery of the Gift
Actual, physical handing over (or surrender) of dominion and authority over the subject matter of the gift.

In the absence of proving intention, delivery of the gift often serves as an example of intention. Delivery can occur before, during or after the declaration of gift. Delivery need not be simultaneous with gift. 

In Thomas, telling the publisher where to look for the manuscript constituted delivery of the manuscript. Constructive delivery. 

	In re Cole: Creditors wanted the property of the bankrupt applicant. The husband didn’t want to lose his possessions, so he transferred his property to his wife. The creditors then wanted everything, including the possessions given to the wife. The court held that the man’s phrase, “It’s all yours” was not effective. There was no delivery of the property (insurance remained in the husband’s name). The court is particularly strict when family is involved in gifting so as to prevent fraud. 




Issues with Gift

Transfer of control between strangers is clearer than transfer of control between family members. The court would look to see if the family members are trying to throw creditors off in the event of bankruptcy.

In re Cole the husband transferred furniture to his wife prior to an impending bankruptcy; however, the furniture was still insured in his name. The court held that the gift was merely a scheme, and therefore not a true gift. There was a smell of fraud in the case.

In family situations, the law is particularly strict. In re Cole refers to two cases that emphasize this point: Bashall v. Bashall and Valier v. Wright. There must be real evidence of surrender of control over the subject matter of the gift by the donor to the donee. 

	Bashall v. Bashall: Delivery required to perfect a gift between spouses. Mere words are insufficient. Living together causes complications. Necessary to show that actual delivery occurred. 



	

	Valier v. Wright: Gift of a motor car between a husband and wife. No real change of custody occurred, therefore there was no valid gift because there was no actual or constructive delivery. 




Constructive Delivery
Where bulky items are involved in the transfer. A person can touch an item and say “This is yours, you can take it” and the court will hold that delivery has occurred. You must watch to see that the donor has surrendered power over the subject matter. 

Constructive delivery can also occur where a bulky item is not necessarily involved; however, the item is kept in a place where surrender of keys or documents of title would be necessary to access the item. This is like property is a safety deposit box. The keys would be transferred, but so too would be control over the item(s). It is not sufficient where a box has two keys, but only one key is transferred. That does not constitute a transfer of control.

Symbolic Delivery
Invariably held to be insufficient delivery. Symbolic Delivery occurs when a symbol of the subject matter is presented to a donee. This could occur when someone brings a catalogue and says, “Pick whatever you want.” Picking a picture in a catalogue is not sufficient delivery at all. 

Similarity between Gift and Trust
	Cochrane v. Moore: Gift of ¼ of a horse. One of the parties owed a debt, and he turned over the whole horse in part satisfaction of the debt. The issue was brought up between the Debtor and the Creditor, and the Creditor said, “Don’t worry about it, it is okay.” Court held that the gift was an oral gift and that it wasn’t complete without delivery. This was a case in which equity would not allow the imperfection of this gift to rob the donee of what was obviously intended to be given to him. Equity, in this situation, would perfect an imperfect gift. 

The court looked to find a concept that they could use in this situation. Here, the court used equity to come up with the concept of trusts. Gift could not stand here. However, trusts could be used. The Creditor was converted into a Trustee for the Donee. The Trustee held the property for the Beneficiary (Donee). All that is required for a trust is proper identification of the item and proper identification of the Beneficiary. 




Types of Trust
1) Resulting Trust

2) Constructive Trust

Ocheje says not much difference between the trusts, except that courts will use resulting trust when they are dealing with a set of facts between strangers, and they’d use constructive trust when dealing with family situations. 

Whenever the courts call upon this concept of trusts, they are doing so to prevent one of the parties from being unjustly enriched. 

Trusts are used when there is conflict between the donor and the donee as to what exactly was given as a gift. If the court finds that the gift has not been properly given, the donee could be turned into a Trustee for the donor. 

	Pettkus v. Becker: Common law couple that broke up. Division of property was not possible because only married people can divide property. The husband was turned into a trustee for half of the property for the woman. 




For trusts, the court looks to:

1) Transfer of resources

2) Deprivation

3) Absence of a juristic basis (no contractual basis to enforce claim ( look to equity to enforce rights)

Acceptance of Gift
The donee can accept or reject a gift. If the donee decides to reject the gift, then the gift will be deemed to be invalid. 

	Gottstein v. Hedges: A father transferred property to trustees to pay an annual sum to his daughter for life. The daughter refused the gift. She was insolvent and refused the gift to thwart her creditors. As a donee, she was entitled to reject the gift.  



	

	Standing v. Bowring: Standing wished to make a gift to Bowring, and thus transferred stock into a joint account in the names of herself and Bowring. Standing kept the gift a secret from Bowring. Some time later, when Standing married, she disclosed the gift to Bowring and asked Bowring to retransfer the stock to her. Bowring refused. The court held that the donee must decide whether to accept or reject the gift immediately upon learning of the gift. The donee has the right to reject the gift, but until doing so, it belongs to the donee.   




Donatio Mortis Causa (Intra Vivus Gift)

Occupies a middle place between a testamentary gift and an inter vivos gift. A testamentary gift takes effect after the death of the donor. An inter vivos gift that is intended to take effect immediately.

Donatio mortis causa is a gift made in contemplation of death. It is revoked automatically if the donor survives. Like other gifts, a donatio mortis causa must be delivered and accepted in order to be valid. 

Courts look to intent of the donor. Was the gift one that was intended to be given immediately, or upon the death of the donor, or is it one that can be revocable upon recovery of the donor?

The major difference between the donatio mortis causa and other gifts is the conditional and revocable character of the gift. The donatio mortis causa can only be made in the contemplation of death. The typical requirements of a gift are relaxed when dealing with donatio mortis causa. 

	Re: Zacharic; Chevrier v. Public Trustee: Two men had been friends for a long time. One of the men was elderly and became quite ill. His friend suggested that he go to the hospital, but he refused. One day, the elderly man fell and injured himself. His friend came and visited him. He asked if he had a will, and the man said “No, whatever I have, I give to you.” Chevrier asked someone to come with him to the old man’s house the next day so they could put his promise into writing.


The next day, they came over and his elderly friend seemed to be doing much better. He also gave a key to Chevrier and told him where he had hid money in the house. The next day, the old man was found dead in his home. At this time, Zacharic and Chevrier had not put the old man’s promise into writing.

Chevrier told the public trustee where the money was buried in the house. Chevrier applied to the court to say that the old man gave him his property before he died. The court looked into what kind of gift this would be.

The court held it to be an oral gift; however, an oral gift must be delivered in order to be valid. However, because Zacharic was now dead, they had to look to evidence and intention to determine the outcome. 

Of course there was intention to make a transfer. The old man made many disclosures to his friend that night that he hadn’t told Chevrier in years of friendship. The court accepted Chevrier’s testimony. 

The court then looked to delivery. Again, looked at evidence and intention. The giving of a key to his friend was established. The old man had never given his friend a key before. Also, the old man said, “whatever I have, I give to you.” It was probable that there was indeed delivery. 

The elements of a gift were relaxed here to give rise to a donatio mortis causa. 




SALE

Sale

The quintessential way of transferring property. The other forms of transferring property only represent accommodation.

In a commercially oriented society, the market is the means of ascertaining the value of resources. When we trade resources, the person selling can put the new resources to good use, and the buyer can perhaps put these resources to better use.

Sales transactions are usually preceded by negotiations. There is something called an agreement of purchase and sale when dealing in property. An agreement of purchase and sale is a product of negotiation between the vendor and the vendee. This agreement defines the essential terms of the sale, and it would contain price, description/location, requisition date, conditions of sale and the closing date of the transaction.

If a house sells for $100,000, the purchaser might put down $500 as a deposit. The deposit is the consideration for the agreement of purchase and sale. By tendering the deposit, the purchaser promises to pay the balance of the purchase price on the closing date. The vendor also agrees to deliver title to the purchaser on the closing date, provided that all of the conditions have bee fulfilled. By paying the deposit, the purchaser obtains an insurable interest on the subject matter. 

Complications can set in before the closing date. For example, the vendor or purchaser dies before the closing date, or the purchaser is unable to obtain financing, or something happens to the building to substantially reduce its value. 

The agreement of purchase and sale can have far reaching consequences. These consequences are dependent upon the validity of the agreement. A valid agreement makes the vendor a trustee of the property for the purchaser. The deposit obligates the purchaser to pay the balance on the closing date. The purchaser acquires an insurable interest in the subject matter, so that if the house burns down, the purchaser can be compensated for unfulfilled expectations. 

Insurable interest is supposed to compensate the purchaser. The legal title remains with the vendor while equitable title moves to the purchaser after the completion of the agreement of purchase and sale. The vendor from that very moment is obligated to take reasonable care of the property. 

The agreement of purchase and sale gives the right to each party proceed against each other in court, and to ask the court to give a decree of specific performance. 

	Lysaght v. Edwards: Agreement of purchase and sale executed. Vendor dies before the deal is fully complete. Court asked to give specific performance. Court held that because the agreement was already executed, despite the fact the full purchase price had yet to be paid, the purchaser had equitable estate in the house. Partial exchange occurs. Purchaser’s money becomes part of vendor’s estate. Vendor’s property becomes part of purchaser’s property. At the conclusion of the agreement, the vendor becomes the trustee for the purchaser.  




ABORIGINAL

Aboriginal Rights

· Royal Proclamation (1763)

· Constitution Act (1867)

· Fiduciary Duties

· Land Title

· Aboriginal Rights

· Treaty Rights

· Test to determine validity of a claim

Royal Proclamation

· Assigned area of land for Aboriginals.

· King holds ultimate title over the land.

· Land cannot be sold except through the consent of the King.

· Aboriginal people can use the land, but they don’t own it.

Constitution Act

· S. 35 (1982) – Existing aboriginal treaty rights affirmed

· S. 25 (CRF) – Aboriginal rights not abrogated or derogated by the Charter. If this was not included, Aboriginals would have no special rights.

· Federal government retains right to legislate with respect to Aboriginals through S. 91(24). Power is reconciled with duty under S. 35(1).

Fiduciary Duties

· Crown has a fiduciary duty to Aboriginals. 

· Duty arises through the inalienability of Aboriginal land.

· Crown has discretion, but duty is of loyalty to Aboriginals.

	Guerin v. The Queen (1984) S.C.C.: Tribe surrendered a lot of land to build a golf course. The Crown sold the land on behalf of the tribe; however, the land was sold for a lower price and without consultation with the tribe. The court held that there was a breach of trust on the part of the government. The government must play the role of a trustee, and they failed in this role. The fact the tribe cannot sell their land to anyone but the Crown creates a duty (because of the inalienability of land). Crown cannot act unconscionably. Purpose of surrender requirement was to avoid exploitation. Paternalistic relationship between the band and the Crown.




Land Title

· In addition to s. 35(1), courts have recognized three other sources of Aboriginal title:

· Royal Proclamation of 1763, along with other historical documents. Indicate recognition of Aboriginal independence.

· Common Law

· Treaties

· Test for Aboriginal title laid out in Delgamuukw.

· Land must have been occupied at time of sovereignty (1867), NOT contact. 

· Aboriginal title is a burden on the Crown’s title. Therefore, it could not have existed without sovereignty. 

· Must be continuity between present and pre-sovereignty occupation if present occupation is relied upon. Need not be an unbroken chain. 

· At sovereignty, occupation must have been exclusive. 

· Aboriginal title is held communally. 

· Aboriginal title constitutionalized in S. 35(1). Any infringement must satisfy the Sparrow test. 

· Land use must be reconcilable with the idea of a future relationship with the land. Any act not reconcilable with this idea (i.e. strip mining) will cause the land to be surrendered. “Frozen rights” concept.

	Johnson v. McIntosh: Law operates in a certain language. People who don’t understand that language lose out. Court held the US government had better title because the Aboriginals moved through the land without demarcating their property. Aboriginals would take exception to this rule. European understanding of property was used to determine the outcome of this case. Because Aboriginals moved lightly through the land, they had no intention to exclude others.


	

	Delgamuukw v. AG British Columbia: Aboriginal tribes claim title on over 58,000 square km in BC; BC claims tribes have no right to land. The tribe wants to enter oral traditions and other aboriginal perspectives to prove land titles. British style property law depends on written evidence. Trial judge refused to really consider oral histories. 

Court says Aboriginal title is more than a right to exercise particular rights, but is also less than a fee simple. Title is based on a prior relationship with the land, but there is an importance of continuity of relationship with the land. Uses which put future relationship with the land at risk cannot be employed (i.e. strip mining). A tribe could not claim a portion of land “because it was a burial ground” and then put a parking lot in its place. 

Title is inalienable except to the Crown, and the Crown has a fiduciary duty to Aboriginals. Title is held communally, and decisions are made by that community. The government has a duty of consultation and compensation. For past infringements of Aboriginal title, the government must rectify them through compensation.

Canadian government’s position is that the land was terra nullius (land waiting to be discovered). Failure to challenge the presence of non-Aboriginals led to the maturity of title.



	

	R. v. Sparrow (1990) S.C.C.: Sparrow was fishing with a bigger net that is allowed under federal regulations. Sparrow claims he has the right to fish with a longer net under s. 35. The court holds that the Aboriginal right to fish is upheld, regardless of federal regulations. So long as there isn’t a conservation issue, then Aboriginal claims come next, then commercial fishing last. Clearly, Sparrow’s tribe used to fish, so the court attempts to reconcile custom (unwritten) with modern laws (written). The court lays out a test (Sparrow test):

1) Is there an existing treaty right?

2) Has the right been infringed?

3) Is the limitation reasonable? Does it lead to undue hardship? Does it deny the preferred means of exercising that right?

Aboriginal rights include any right that existed centuries past unless it was clearly and explicitly extinguished by the state. 

Court also calls for a “case by case” analysis of Aboriginal rights based on the specific facts found in each case. 




Aboriginal Rights

· Rights come as a result of the prior occupation of Canada.

· Cultural distinctiveness as an Aboriginal society.

· Rights must be reconciled with the sovereignty of the Crown.

· Test for determining the validity of an Aboriginal claim is laid out in Van Der Peet (see below).

	R. v. Van Der Peet (1996) S.C.C.: VDP arrested for selling fish for profit. Does VDP have an Aboriginal right to catch and sell fish? Court holds that VDP can fish for sustenance, but can’t sell the fish. VDP’s tribe did not engage in any substantial trade in fish at the time of contact or sovereignty. Therefore, there is no right to trade in fish now. Even if there was a right, it was likely extinguished. Aboriginal rights exist within the general legal system of Canada. The rights must be an activity central to the customs of the group. Rights not there to give an economic advantage. No conclusive evidence required. Oral evidence okay.  



	

	R. v. Gladstone (1996) S.C.C.: Gladstone sold herring illegally. Is there an existing right to catch and sell fish? Court holds that the right to sustenance is there, but not the right to sell for a profit. The Aboriginal right to fish is not unlimited. Government regulations can limit this right, provided there is justification. If a resource has an internal limit (i.e. fish or oil or some other resource), then limits are justified. Aboriginals have the first right (although not exclusivity) after conservation goals are met. However, the Aboriginal right also has a limit. Commercial fishing potentially has no limit, therefore, the need for regulations. 



	

	R. v. Pamajewon (1996) S.C.C.: Aboriginal convicted of keeping a gaming house on a reserve, with mostly non-Aboriginal customers. The band argued that the activities were protected as an Aboriginal right under S. 35(1), or as an incident of their inherent right to self-government. No pre-contact gambling activities were proven, therefore, gambling is not a recognized right. The court applies the Van Der Peet test here. There was no proof that the activity was integral to their culture. Court also rejects the claim that they have a broad right to manage the use of reserve lands. Instead sticks with “a right to regulate gambling.” 




Treaty Rights

· S. 35(1) and S. 25 (CRF) entrench treaty rights.

· Courts will look to the context in which the treaty was negotiated, as well as to the intentions of the parties.

· The idea of a “disappearing treaty right” offends the honour of the Crown and the expectations of the Aboriginal group.

· Treaty is a contract. Ensures the efficacy of the contract and gives meaning to the rights promised therein. 

· Courts protect the content of the treaty (“moderate livelihood” for example). Up to the Crown to negotiate more than what is in the treaty.

· Aboriginal rights recognize pre-contact activities. Treaty rights should be interpreted in the context of deal making.    

· However, treaty rights are narrowly interpreted ( support not indexed for inflation, medicine cabinet is not equivalent to health care, etc.

· Narrow benefits to Aboriginals, but concessions are broad.

	R. v. Badger (1996) S.C.C.: 3 treaty status Aboriginals hunting on private lands. A) Hunting near occupied home, B) Hunting near ploughed land, C) Hunting in uncleared muskeg. Is there a right to hunt on surrendered lands? Have hunting rights been extinguished? Are there regulations imposed on treaty natives? Court convicted A) and B) and dismissed for C). There are two limits: geographical location and conservation. Any ambiguities in rights go in the natives’ favour. Crown must show that rights have been extinguished. If there is no right to access land (as shown by occupied house and a ploughed field), then there is no right to hunt there. The right to hunt for food is upheld (no food licenses sold by province). Must use Sparrow test to justify any infringements on rights.   



	

	Marshall v. The Queen (1999) S.C.C.: Marshall caught catching and selling eel without a license. Marshall argues he had an existing right to catch and sell fish. Only allowed to sell fish to the Crown under the terms of the treaty. However, the Crown stopped running trading houses years ago. Court says “yes” an Aboriginal right still exists to catch food for the necessities of life. Treaty rights can not disappear, despite the fact that trading houses disappeared over time. Aboriginals have the right to a moderate livelihood, but not to the large scale accumulation of wealth. Court does not address the question of justification in this case. See below.  



	

	Marshall v. The Queen (Marshall 2) (1999) S.C.C.: After Marshall 1, there was a huge uproar in the fishing community, as well in the media, thinking the S.C.C. had just given an unlimited right to the Aboriginals. The S.C.C. offered a clarification of Marshall 1. Yes, there is an Aboriginal right to fish; however, the state may create justifiable limits to these rights. Rights are especially limited in a conservation context. As long as Aboriginals have a moderate livelihood, Crown can limit fishing.  




Test to determine validity of a claim

· Does legislation have the effect of interfering with an existing Aboriginal right?

· If a right has been interfered with, and it is necessary to determine if there is a breach of s. 35, ask:

· Is the limitation unreasonable?

· Does the regulation impose undue hardship?

· Does the regulation deny to the holders their preferred means of exercising this right?

· If interference is found, the onus is on the Crown to justify it:

· Is there a valid legislative objective?

· “Public interest” is not a valid justification.

· Conservation is valid (consistent with Aboriginal beliefs).

· Reconciliation with non-Aboriginal community, regional fairness, economic fairness, etc. is also reasonable.

· Is this infringement consistent with the “special trust relationship” and responsibility of the government?

· Has there been as little infringement as possible?

· Has Aboriginal group been consulted with in good faith? The degree of consultation is dependent upon the degree of infringement.

· If applicable, has fair compensation been given?

· Must also look to see if the right was extinguished prior to April, 1982. Any rights in existence at that time are constitutionalized under S. 35(1).

· For rights to be extinguished there must be a clear and express intent to do so. Regulation does not extinguish rights.

· Rights must make the culture distinct. Without the activity in question, the culture would have been fundamentally different. Need not be a unique practice.
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