
Remedies
LAW OF DAMAGES

I.
Remedial Selection

II.
Interests Protected (Contract & Tort)

III.
Date of Damage Assessment

A. 
Rationales for Moving Date of Damage Assessment

IV.
Compensatory Damages

A.
Harm to Economic Interests

1.
Interests Protected (Contract)

2.
Breach of Contract: The Expectation Interest

3.
Economic Efficiency

4.
Assessment of Expectation Damages (Contract)



5.
Problems of a Volume Seller


6.
Reliance Interests (Contract)

7.
Damages for Economic Losses in Tort

i.
Recovery for Economic Loss in Tort

ii.
Negligence and Economic Loss

a.
Negligent Misrepresentation and Economic Loss

b.
Negligent Performance of a Service and Economic Loss



8.
Relational Economic Loss
9.
Double Recovery

B.
Harm to Property Interests

1.
Diminution of Value; Cost of Reinstatement

2.
Covenants to Build

3.
The Rule in Joyner v. Weeks

4.
Betterment


C.
Compensation for Personal Injury
1.
Special Damages

2.
General Damages

i.
Cost of Future Health Care

ii.
Lost Working Capacity

iii.
Loss of Shared Family Income
iv.
Loss of Competitive Advantage

v.
Discounting to Present Value
vi.
Taxation



3.
Non-Pecuniary Damages

4.
Form of the Award

i.
Lump Sum Awards




ii.
Structured Settlements



iii.
Periodic Payments

iv.
Interest and Inflation




v.
Management Fees
vi.
Pre & Post-Judgment Interest




a.
Pre-Judgment

b.
Post-Judgment

vii.
Foreign Currency Obligations

D.
Compensation for Death (Third Party Claims)
E.
Harm to Intangible Interests: Non-Pecuniary and Aggravated Damages

1.
Aggravated Damages
2.
Non-Pecuniary Damages
i.
Non-Pecuniary Damages (Contract)

ii.
Non-Pecuniary Damages (Tort)

F.
Punitive Damages
1.
Loss of Reputation Cases

G.
Limiting Principles

1.
Certainty and Causation

i.
Future Uncertainty and Lost Chances

a.
Future Uncertainty and Lost Chances (Contract)


b.
Future Uncertainty and Lost Chances (Tort)
2.
Remoteness/Foreseeability of Damages

i.
Remoteness/Foreseeability of Damages (Contract)

ii.
Remoteness/Foreseeability of Damages (Tort)

iii.
Remoteness, Mitigation and Impecuniosity

3.
Mitigation, Avoided Loss and Time of Assessment

i.
Mitigation of Damages

ii.
Mitigation in Personal Injury Cases

iii. Avoided Loss
iv.
Mitigation and the Concept of Anticipatory Breach
iv.
Time of Assessment
a.
Moving Date of Damage Assessment
b.
Specific Performance

H.
Deductions from Damages: Collateral Benefits

LAW OF EQUITY
 I.
Interlocutory Injunctions

A.
Jurisdiction


B.
Test for Interlocutory Injunctions



1.
Accessibility Threshold


2.
Irreparable Harm


3. 
Balance of convenience

i.
Delay

C.
Alternative Tests

D
Undertakings


E.
Ex Parte Applications


F.
John and Jane Doe Orders

II.
Interlocutory Injunctions: Specific Areas
A. Mandatory Interlocutory Injunctions

B. Restraint of Trade Clauses

C. Intellectual Property

D. Defamation and Injurious Falsehood

E. Labour Disputes

F. Constitutional Litigation

1.
Concepts of Public Interest

III.
Interlocutory Mareva Injunctions
A. Jurisdiction

B. Accessibility Threshold

C. Dissipation of Assets

D. Impact on Third Parties

E. Extra-Territoriality

IV.
Interlocutory Anton Piller Injunctions

A.
Jurisdiction



1.
Injunction to Dispose of the Issues



2.
Injunction to Preserve Evidence

B.
Accessibility Threshold


C.
Elements of the Injunction

D.
Procedural Safeguards



1.
Form of Order


E.
Extra-Territorial Application


F.
Interrogatories and Self-Incrimination
V.
Perpetual Injunctions

A.
Inadequacy of Damages


B.
Discretionary Factors


C.
Quia Timet Injunctions


F.
Mandatory Injunctions

VI.
Injunctions to Protect Property

A. Trespass

B. Nuisance

VII.
Injunctions to Enforce Public Rights

A. Public Nuisances

B. In Aid of Criminal Law

C. Constitutional Litigation

VIII.
Specific Performance


A.
Supervision


B. 
Mutuality

IX.
Specific Performance: Discretionary Defences
A. Unfairness and Hardship

X.
Specific Performance: Sale of Land


A.
Purchaser’s Application



1.
Adequacy of Damages


2.
Uniqueness



3.
“Interest” in Land



4.
Specific Performance of Foreign Land


B.
Vendor’s Application


C.
Building Contracts

D.
Certificate of Pending Litigation (lis pendens)

XI.
Enforcement

A.
Civil and Criminal Contempt



1.
Civil Contempt



2.
Criminal Contempt


B.
Elements of a Contempt Citation

C.
Sanctions

I.
Remedial Selection

· Upon breach, the plaintiff may:

· Accept repudiation or obtain rescission, and have returned any money paid on the contract.

· Choose to affirm the contract and pursue damages.

· Purchaser has a duty to mitigate so loss of profit will not be awarded for the life of the chattel.

· Seek specific performance

· The above can be pleaded in the alternative, but plaintiff must watch that any actions do not amount to a waiver of initial breach, or constitute an irrevocable election.

· Seek recovery of deposit and return any benefits.
II.
Interests Protected (Contract & Tort)
1. Reliance
a. Backward looking

b. Common remedy in Torts

c. Secondary remedy in Contracts

d. Aim is to restore plaintiff to the position she would have been in had the wrong not been done

2. Restitution
a. Backward looking, but focused on gain to the defendant

b. Aim is to prevent gain from wrongdoing

3. Expectation
a. Forward-looking

b. Common remedy in Contracts

c. Aim is to place plaintiff in position she would have been in had the contract been performed

4. Retribution
a. Nothing to do with compensating plaintiff

b. Aim is to punish the defendant, or to deter conduct
IV.
Compensatory Damages

A.
Harm to Economic Interests

1.
Interests Protected (Contract)

· Expectation Interest: places the party in as good a position as if the contract had been performed and not breached.

· Performance Interest: aligned to the expectation interest. Describes the totality of all aspects of the promised contractual performance and the interest the promise has in actual (versus substitutional) performance. Takes into account subjective interests.

· Reliance Interest: encompasses two concepts: the foregone opportunity costs associated with channeling attention to the contract in hand, and the actual wasted expenditures incurred as a result of entering into a contract. Courts have only seized upon the second interest.

· Restitution Interest: restores to the injured party any benefit the breaching party obtained from his or her breach at the expense of the injured party. 
· Disgorgement rarely given in contract. You need to get rid of the contract first (ab initio).

· Curative or Indemnity Interest: allowing for the recovery of expenditures which flow from the act of the breach, but which would not have been lost had the contract not been breached.

· Retribution or Deterrence Interest: a justification for punitive damages to deter wrongful or exploitative breach.

2.
Breach of Contract: The Expectation Interest

· The rule of common law is that where a party sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be placed in the same situation with respect to damages as if the contract had been performed. 

· Contrast this with: reliance losses, consequential losses, liquidated damages, restitution of promisor’s gains, specific performance and punitive damages.

3.
Economic Efficiency

· Opportunistic breach – (a promisee that by entering into the contract places him/herself in a position capable of being exploited by the breaching promisor) – favour deterrence type remedies.  For all other types of breach then Holmes’s dicta should apply – a contracting party has a right to breach as long as he/she is prepared to pay damages.
· Concept of efficient breach – The most economically efficient allocation of resources is to grant them to the person who puts the highest value on them.  In other words economic efficiency values wealth maximization - the greatest satisfaction of wants - or in utilitarian terms, the greatest good to the greatest number.
· To achieve this result, we need to allow for exchange. In a perfect market, where the cost of exchange is zero and monopoly conditions do not exist, economic efficiency would be attained without the need for interference in the market place.

· Because we don’t experience perfect market conditions, there is a legitimate role for state/judicial intervention. However, intervention should be directed at overcoming the problem with the market and should not seek to impose its own solution different from the economically efficient solution. The economically efficient solution should always result. The parties will negotiate around a wrong judicial solution, although these negotiations will incur greater costs in the exchange.

· Criticisms of Efficient Breach:

· In contract, expectation damages

· On its own terms does not cut down transaction costs (i.e. negotiation fees, legal fees, etc.)

· The undiscoverability of transaction costs

· Value free or value laden?

· Can everything truly be valued in monetary terms?

· Efficient breach can fill a gap filling rule. This concept focuses the mind upon the following two characteristics:

· Parties are motivated by profit

· Risks should be placed upon the superior risk bearer/avoider (i.e. the person who can buy cheaper insurance, or who can modify behaviour cheaper than buying insurance)
4.
Assessment of Expectation Damages (Contract)
· In contract, expectation damages
· Reliance damages only appropriate where expectation damages are somehow unsuitable (attempt to put plaintiff in a break even position) (i.e. McRae ( salvage rights case)
· Measure of damages is usually the difference in price at the time of breach (market price at breach less contract price = damages)
· Plaintiff generally has a duty to mitigate at the time of breach
· While damages are assessed at the time of breach, interest and inflation are accounted for at the time of judgment

· Unique goods or specially manufactured goods may justify using time of judgment as the date of damage assessment (no way to mitigate)
· Hadley v. Baxendale controls the rules of consequential damages (limited by remoteness and foreseeability):

· Liable for damages which may reasonably be supposed to have been in the contemplation of the parties arising in the normal course of events

· If special circumstances are communicated, what is reasonably contemplated by the parties acquainted with this special knowledge (communication of knowledge of risk encouraged – liability expands to level of knowledge communicated)

· Result of such communication:

· Higher cost to cover insurance

· Exculpatory clauses

· Liquidated damage clauses

· Plaintiff has onus of proving lost profits. Must hypothesize about “what would have happened” had the contract not been breached. Past sales are good evidence. Competitors’ volume of sales may be evidence of business lost by the plaintiff.
· Court cannot refuse to give damages simply because they are hard to calculate.
· Must attempt to determine “true loss” (may be between cost of performance and diminution in value – called “consumer surplus”)

5.
Problems of a Volume Seller

· For a volume seller, where there is a market demand, there is an argument to be made that if they don’t sell to this particular purchaser, another person will buy the commodity, and therefore there is no loss for the seller. 

· However, the seller would argue that they could meet demand for every buyer comes along, and therefore the loss is whatever profit could be realized on the sale. 

· Courts have usually allowed sellers to recover lost profit on these sorts of sales.

6.
Reliance Interests (Contract)

· In relying on the defendant’s promise to perform, the plaintiff has acted to his own detriment usually by the outlay of money.

· Object here is to put the plaintiff in the position as if he had not entered into the contract (similar to tort ( compensation as if no injury)

· Recovery for incidental expenses will be permitted provided they were reasonably within the contemplation of the defendant at the time of the making of the contract

· Any reliance interest expenses incurred will be limited by the doctrine of mitigation. Once notice of breach, no more expenses based on reliance.

· Where plaintiff is claiming expenses (reliance) in addition to lost profits (expectancy), both may be recovered even though expenses are incurred pre-contract. Vice versa if profits not claimed as damages. However, if no contract, expenses would still be incurred anyway (no reliance, and no recovery).

· Usually not entitled to both reliance and expectancy as reliance is the cost of getting the profit of the contract (only entitled to net profit + expenditure versus gross profit)

· Claimed in the following circumstances:

· Plaintiff cannot prove its expectation losses because the venture is extremely speculative (McRae v. Commonwealth Disposal Commission; Anglia TV v. Reed)

· Where plaintiff knows it has entered into a losing contract (Bowlay Logging Ltd. v. Domtar; CCC Films (London) v. Impact Quadrant Films Ltd.; Ti Leaf Productions Ltd. v. Baikie)

· Reliance performance losses: expenditures and other losses incurred in or for the purpose of performing the contract itself (limited by contract price ceiling)

· Extraneous reliance losses: losses which had nothing to do with the innocent party’s performance of the terms of the contract, but that were incurred by the innocent party in the ultimately vain expectation that the defaulting party would perform his or her side of the bargain (not limited by contract price ceiling)
· Plaintiff has burden to show reliance expenses. Burden then shifts to defendant to show that the contract was a money losing venture. See Bowlay Logging
7.
Damages for Economic Losses in Tort
i.
Recovery for Economic Loss in Tort

· In tort, reliance damages

· Economic loss in tort usually limited to cases of fraud and misrepresentation

· Compensation for “pure” economic loss is rarely permitted

· Goal is to put the plaintiff in the pre-fraud/misrepresentation position

· In fraud cases, usually entitled to consequential losses, so long they are the direct result of the fraud (regardless of foreseeability)

· In negligent misrepresentation cases, foreseeability of consequential losses required

· Court must hypothesize what would have happened “but for” defendant’s conduct

· Court will usually assume “but for” defendant’s conduct (fraud/misrepresentation), plaintiff would not have entered into the transaction (Rainbow Industrial Caterers ( railway meal case)

· This method may free parties from the burden/benefit of their bargain (may or may not be better to sue in contract)

· Deceit/Fraud – The Gold Standard (i.e. most amount of compensation)

· Damages assessed to place the person deceived back into the position they would have been in had the deceit not been committed (versus expectancy damages in contract)

· Does not support compensation for expectations, although there may be a concurrent contractual action that does. Alternatively, losses similar to loss of expectation may be recovered as consequential losses (lost opportunity)

· Doyle v. Olby Ironmongers
· Smith New Court Securities Ltd. V. Citibank
· Defendant cannot say that the person would have entered into the transaction anyway, regardless of the misrepresentation.

· Rules of remoteness, causation and mitigation construed generously.

ii.
Negligence and Economic Loss

· Context for negligence and economic loss

· Forms of economic loss in tort

· Negligent misrepresentation

· Negligent performance of service

· Defective products or buildings

· Relational economic loss

· Public authority’s failure to confer an economic benefit

· Problems here are with respect to determining when there is a loss and how much the damage is. Some limits to recoverability required. All limits based on indeterminacy. 

· Economic loss claims as an extension of general negligence law (presumptive liability thesis):

· Proximity approach (using language about being just and reasonable)

· Multi-Factor Test – courts focus on the following factors:

· Floodgates concerns

· Plaintiff’s vulnerability

· Defendant’s ordinary business rights

· Risk of indeterminate liability

· Possible resolution of the dispute through other means (i.e. contract)

· Unified Theory: defendant who undertakes to perform a business or service, a principal object of which is to protect/advance the plaintiff’s economic interests, will be liable to the plaintiff for purely economic loss caused by negligent performance of that service. Where these requirements are not satisfied, the exclusionary rule should be applied to deny recovery of purely economic loss. 

· Reference to defendant’s undertaking

· Reference to the object of the undertaking

· Reference to the residual exclusionary rule

a.
Negligent Misrepresentation and Economic Loss

· Existence of a duty of care

· Foreseeable or known reasonable reliance. The defendant ought reasonably to foresee that the plaintiff intends to rely on the information or advice.

· Voluntary assumption of responsibility.

· Special relationship.

· Indicia of one and two:

· Defendant had a direct/indirect financial interest

· Defendant was a professional who possessed special skill

· Advice or information was provided in the course of the defendant’s business

· Information was given deliberately (i.e. not socially)

· Information was given in response to a specific inquiry

· As to whom and for what loss is the duty extended?

· Defendant must know the identity of either the plaintiff or the class of plaintiffs who will rely on the statements, and that the reliance losses claimed by the plaintiff stem from the particular transaction in respect of which the statement at issue was made (Hercules Managements Ltd. v. Ernst & Young)

· Damages

· Place the plaintiff in the position as if the representation had not been made:

· Reliance losses, out of pocket expenditures, loss of capital approach

· Entitled to consequential losses, which can often have the appearance of giving the plaintiff their expectancy

· Beaver Lumber Co. v. McLenaghan
· VK Mason Construction Ltd. V. Bank of Nova Scotia
· Subject to normal rules of remoteness, causation and mitigation

· Determining the plaintiff’s position before (status quo ante) the misrepresentation

· Rainbow Industrial Caterers v. CNR
· If the representation had not been made (or was truthful), the plaintiff would not have entered into the contract and been exposed to a $1 million dollar loss

· Even if the representation had been correct, we would have increased the per unit price of the meals to reflect the lower number of meals.

· Burden on defendant to show that the plaintiff would have entered to the contract, even if the misrepresentation had been known.

· Negligent Advice Concerning a Valuation

· If evidence shows that without negligent advice lender would have advanced a lesser sum on same security:

· Subtract hypothetical losses from the actual losses. Lender would still bear the consequences of the falling market.

· Advice should be based on actual value, including the price of possible falling property values.

b.
Negligent Performance of a Service and Economic Loss

· Recovery of pure economic loss ( no physical or property damage

· Basis of claim is voluntary assumption of risk

· Cases most often overlap with contractual claim

· Little risk of indeterminate liability

· Examples:

· Third party beneficiary claims against solicitor for improper drafting of testamentary documents

· Third party building contract claims where there is a lack of a contractual right to sue

· Defective products and building structures

· Winnipeg Condominium, recovery here is cost of restorative work to a building, which, if left unchecked, could cause physical injury if not repaired

· Some courts have permitted recovery for non-dangerous defects (Invercargill City Council v. Hamlin)

8.
Relational Economic Loss

· Relational economic loss occurs when a plaintiff suffers economic loss as a consequence of a physical injury to a 3rd party or damage to the 3rd party’s property, but where neither the plaintiff, nor his or her property, has been physically damaged

· Contractual relational economic loss occurs when the damage affects a contractual right held by the plaintiff

· Relational economic loss is recoverable only in special circumstances (CNR v. Norsk Pacific)

· Recognized categories when you can recover:

· Cases where the claimant has a possessory or proprietary interest in the damaged property

· Transferred loss cases, where under the contract with the owner of the damaged property the loss has been transferred to the claimant

· Shipping general average cases

· Cases where the relationship between the claimant and property owner constitutes a joint venture

9.
Double Recovery

· The plaintiff may not recover both the whole of his original capital loss and also the whole of the profit which he would have made. 
· A claim for loss of profits could only be founded upon the footing that the capital expenditure had been incurred. (Cullinane v. British Rema Manufacturing)

B.
Harm to Property Interests

· Damages will be measured by loss in value of the property to the owner (reliance)
· Plaintiff can get expectation damages if the loss is as a result of a breach of contract (i.e. failure to improve property)

· Where the property is destroyed, plaintiff entitled to full restoration value
· Where the property is damaged, owner entitled to be made whole (repair or replacement cost)

· Waddams in Law of Damages suggests that the cost of cure in contractual settings should be confined to situations where the court would, in principle, award specific performance if it was otherwise possible and appropriate.

· Alternatives to either approach:

· Reasonableness (Ruxley): objective test, but not unreasonable for a plaintiff to want contractual performance even of a folly. Disparity in cost, as against commensurate gain, must be wholly disproportionate. 

· Award specific performance (or damages in lieu of)

· Compensation for lost opportunity to bargain: the release of promised performance, or wrongful taking (kind of a disgorgement remedy as compensation for loss of bargain)

· Usually, the date of damage assessment is the time of breach. However, more complicated rules come into play when real estate is involved (buyer usually entitled to specific performance and therefore need not mitigate loss).

· Damages for real estate usually assessed at time of trial or time of judgment

· Consequential damages may also be claimed for damage to property interests

· Recoverable losses include cost of hiring substitute chattels, lost profits (see Liesbosch v. Edison ( value of ship to her owner at the time of loss includes recovery for damage and for lost contracts), 
· Damages for defects in goods will typically be measured by the difference between the actual value of the goods at the time of delivery and the value they would have had had they complied with the warranty
· Where property is negligently damaged, the damage is usually measured by the reasonable cost of repair or replacement.

· Where plaintiff completes the repairs on his own, the plaintiff is entitled to labour and material costs, along with overhead expenses arising from the repair.
· Can recover for some non-pecuniary loss with respect to property (i.e. emotional or sentimental value, aesthetics, etc.)

1.
Diminution of Value; Cost of Reinstatement

· Sometimes cost of repair is prohibitively expensive. In that case, diminution of value is the appropriate measure. 
· Plaintiff will have to have a “real interest” in having uneconomical repairs done (O’Grady ( case where man took special care of his car “Hortensia” contrast with Darbishire ( not reasonable to repair car but also Jens v. Mannix ( not hard to show a house has special value)

· Factors:

· Size of disparity between the cost of repairs and the market value of the property

· Nature of property and the availability of equivalent substitutes
· Plaintiff’s intent to actually have the repairs done

· Ruxley Electronics & Construction v. Forsyth 

· Damages for breach of contract must reflect the loss which the claimant has sustained from the breach

· No real loss here, or at least not enough to justify rebuilding

· Three possible bases of assessing damages:

· Cost of reinstatement (appears to give value to subjective interests, and how do you value subjective interests?)

· Difference in cost to builder of work done, versus work contracted for

· Diminution in value

· Reinstatement must be reasonable

· Owner must also actually intend to rebuild

· Reinstatement is not reasonable where the cost is disproportionate
· Brian Coote “Contract Damages, Ruxley and the Performance Interest” (1997) 56 Cambridge LJ 537, “Cost of cure, which protects a performance interest, or right to contractual performance, should be the norm, however, the question of intention to effect a cure should be part of a single test of reasonableness, in that the court would ask whether the reasonable person, acquainted with the tastes and needs of the plaintiff, would expend the damages on cure.  And, further, that such a reasonableness test only be applied to double dipping cases, i.e. cases where the plaintiff appears to have gotten all that they were promised and would thus retain the damages, if awarded, rather than expend them on cure.”
2.
Covenants to Build

· Radford v. DeFroberville

· In covenants to build, the measure of damages is the amount of the reduction in the market value of the premises.

· Only alternative measure is the cost of executing the building that was wrongly not undertaken.

· One who has a specifically enforceable covenant and who declines performance but elects his remedy in damages will be confined to the contractual measure of damages (i.e. what is actually lost)

· Whether or not plaintiff will actually build the wall is irrelevant

· Principles to consider:

· Damages are there to compensate the plaintiff for his loss or injury by putting him as nearly as possible in the same position had he not suffered the wrong

· If plaintiff suffers a monetary loss, that may be recovered, however if the defendant has saved the plaintiff money, the plaintiff may not recoup it (defendant’s saving is not the plaintiff’s loss)

· Compensation, not disgorgement

· If a plaintiff can show that the loss includes the cost of doing work, then the plaintiff can recover as damages a sum equal to that cost

· Plaintiff may establish that cost of doing the work constitutes part of the loss (i.e. actually completing the contract himself)

· The cost is a loss if it is actually shown to be a loss. No certainty about the doing of work which has not yet been done.
· To demonstrate fixity of intention, plaintiff can:

· Complete work himself by time of trial

· Pursue specific performance

· Given an undertaking to spend the damages on restoration (although Ruxley downplays this possibility)
· Arguments for and against reinstatement:

· Economic Waste: compensating for a performance which does not add market value

· Plaintiff Windfall: unlikely to spend damages on achieving argued result where no consequential increase in market value

· Protection of eccentric and aesthetic values: plaintiff entitled to compensation for subjective losses he/she alone suffers to effect completeness

· Performance interest: the value the promise places on actual performance over substitution performance
3.
The Rule in Joyner v. Weeks
· Landlord entitled to the full cost of restoration to the premises, regardless of what the landlord intends to do with the property afterwards (i.e. destroy the building)

· Destruction of property and tort

· Taylor v. Hepworth
· Evans v. Balog
· Destruction of Chattels

· O’Grady v. Westminster Scaffolding
· Repair value awarded

· Repairs reasonable; car had special attributes
· Dewes v. Morrow
· Darbishire v. Warren
· Market value only

· Repairs were unreasonable; no special attributes

4.
Betterment

· Occurs where replacement or repair will secure for the plaintiff a better or more valuable asset than what she had lost.
· Waddams suggests the calculation should be: DAMAGES = COST OF REPAIRS - BETTERMENT + CARRYING CHARGES. 
· Note: carrying charges must be converted to today’s figures (i.e. present value).
· Ontario accepts the notion of betterment in James Street Hardware. Canadian position: Upper Lakes Shipping v. St. Lawrence Cement.

· Issues Regarding Betterment:
· Betterment is only an issue once the court is prepared to accept cost of reinstatement measure of loss
· Betterment can only be determined if the betterment value has a period over which it can be realised (difficulties over sale of real property)
· Burden is on the plaintiff to establish the cost of restoration. Betterment deduction may persuade the court toward cost of restoration basis of assessment.
· Burden on defendant to show betterment value.
· Burden on plaintiff to show carrying charges.

C.
Compensation for Personal Injury

· General principle is reliance damages (restoration to pre-injury position)

· Full indemnity is usually offered for all economic losses, with some additional compensation for non-economic losses to provide a measure of solace.

· Damages are awarded for past and future losses. In both of these categories, damages are divided into pecuniary and non-pecuniary damages: 
· Pecuniary damages compensate financial losses (lost income, diminished future earning capacity, cost of care (past and future) and expenses as a result of injury)
· Non-pecuniary damages compensate for intangible losses (pain and suffering, loss of amenities, loss of enjoyment of life, and loss of expectation of life)

· Special damages (“out of pocket” losses) are those losses and expenses that occur before trial.
· General damages are losses that will likely arise in the future (involves a certain amount of speculation)

· Role of mitigation: plaintiff is not forced to accept less than REAL loss. Still obligation to mitigate in that the plaintiff may look to optimal care and reasonableness. Does not support an extravagant lifestyle nor involve mere subsistence living.

· Requires an itemized rather than global approach utilizing a multiplier

· Supports use of actuarial approach calling upon expert evidence

· A court of appeal is only justified in substituting its own findings of fact for that of the trial judge where the trial judge has made a manifest error, has ignored conclusive evidence or relevant evidence, has misunderstood evidence or has drawn erroneous conclusions from it.

· Appellate court can substitute trial court’s award if it considers it “just” to do so.

1.
Special Damages

· Losses and costs incurred until the time of trial
· Divided into pre-trial loss of working capacity, and pre-trial cost of care

· Pre-trial loss of working capacity includes lost earnings, lost profits, and lost homemaking capacity before trial
· Pre-trial cost of care includes expenses and services that provide medical, rehabilitation and attendant care

· Decision to incur these pre-trial expenses must be reasonable, and the expenses must be caused by the tort

· Test for pre-trial cost of care where family members provide some of the care is that the services must be “extraordinary” in the sense that they are beyond the work normally expected of parents, children and spouses
2.
General Damages

i.
Cost of Future Health Care

· Intersection with state funded health care (right of subrogation) and privately funded insurance
· Plaintiff not required to be institutionalized, or to select the absolute cheapest form of care. Need not perfectly mitigate. Test is one of reasonableness. Must not be ‘extravagant.” (Thornton, Andrews)
· What is reasonable can be established through expert evidence

· Assessed on a post-accident actuarial lifespan
· Courts will also make contingencies (both positive and negative) ranging between 10-20%. These chances are factored into the damage assessment as contingencies and valued according to the probabilities that they will occur.
· Avoid overlap with lost working capacity

· Additional expenditure approach

· Deduction made from health care costs: used in less serious cases. 
· Additional compensation for special care needs only.

· Total life style approach

· Deduction made from future working capacity damages: used in serious and catastrophic injury cases.

· Collateral benefits

· Plaintiff should not be compensated for the same loss twice: once from the defendant and once again from an employer’s benefit scheme, state scheme or private insurance

· To prevent collateral benefit:

· Reduce damages defendant must pay: collateral benefit inures to defendant’s benefit (favours deductibility)

· Require plaintiff to hold on trust or pay third party

· Right of subrogation

· Ignore collateral benefit all together (favours cumulation)

· Why ignore collateral benefit?

· Insurance exception: if not covered by right of subrogation, courts have generally taken the position that a paid for benefit by the injured party should not be shared with the defendant

· If part of employment bargained benefits, then treat as covered by insurance exception (Cunningham)

· Benevolence exception

· State welfare benefits favour deductibility

· Award itself is not taxable, but any interest earned on the award is taxable (Olafson). Award is usually “grossed up” to take tax into account.
ii.
Lost Working Capacity
· Extrapolate award from current income stream

· Loss of working capacity: reflect how particular plaintiff chose to live his or her life

· Loss of earning capacity: measure abstract capacity… treat as a capital earning asset (work potential)… lost opportunity cost

· Determined by looking at the pre-accident working lifespan (actuarial figures)
· The “Lost Years” Problem (Toneguzzo-Novell)

· Period over which lost earnings are assessed is based on pre-accident working life

· Award for future care is based on post-accident lifespan

· No deduction to lost earnings for “lost years”
· Gives some recovery for years of living expenses when they are not needed
· For Young Children:
· Choice of appropriate career

· Choice of appropriate income earning tables – gender specific tables

· Does this embed discrimination?

· Houle v. Calgary (City): court accepted the following as relevant:

· Youth’s school and motivation

· Family income

· Father’s occupation

· Education and income

· Plaintiff’s IQ

· Social class

· Mother’s education

· Number and place in birth order of siblings

· Stability of family life

· For Women:

· Gendered statistics may pose a problem

· Most courts use female statistics, then make positive contingencies that wages will equalize over time
· Can also use male statistics, and make negative contingencies (one case applied a 60% negative contingency)

· Issue about replicating social injustice

· Other negative contingencies that are female-specific include “marriage contingencies” and “child-bearing contingencies” that reflect time spent outside the workforce (whereas, for men, marriage is generally seen as a positive contingency)

· For Minorities
· Statistics may also suggest lower compensation

· Issue about replicating social injustice

· Courts will also usually apply a 10-20% negative contingency on awards. 

· Award calculated without regard to tax. Defendant not entitled to reduce award for wage loss on the basis that those wages would have been subject to income tax.

· Plaintiff not entitled to tax gross up.
iii.
Loss of Shared Family Income

· Also known as “Loss of Opportunity to Marry” and “Loss of Interdependent Relationship”

· Lost opportunity to marry is a loss occasioned from being unable to enter a relationship of financial inter-dependency (requires judge to assess the “marriageability” of the plaintiff)
· Factors:

· Burden on plaintiff to show they are less likely to form a relationship

· Not available to women who, at the time of the accident, were already in a relationship (unless they can show the relationship is likely to dissolve)

· Must show that interdependency would have enhanced the plaintiff’s economic prospects
· Award may still be denied on the basis that some of the “costs” of marriage have been avoided (i.e. children)

· Strongly affects women

· Working from home may affect income, but not necessarily income capacity

· There is a certain economic value in housekeeping and care giving capacity
iv.
Loss of Competitive Advantage

· Loss flows from the realization that a person who has experienced a partial disability, but still retains a capacity to work, will, nevertheless, experience greater difficulty in securing and retaining employment arising from the preference of employers to favour an able body person over one who has a disability

v.
Discounting to Present Value
· Must discount future losses to present value

· Problems balancing interest rates with inflation rates

· Real rate of return is the long-term rate of interest, minus the rate of inflation over the same period

· Discount rates (capitalization rate) – see handout & Rule 53.09(1)(a) & (b)

· First fifteen years will vary (for trial starting in 2008 it is 0.75%)

· Subsequent years is set at 2.5%

vi.
Taxation

· Loss of future working capacity assessed on gross income, and not after tax income

· See Queen in Right of Ontario v. Jennings
· Income tax matter is between taxpayer and the government, not the taxpayer and defendant. Income must be earned before it is taxed.

· Court cannot determine tax policy for the government.

· Government is free to legislate changes if dissatisfied with judicial treatment.

· Lump sum award is not taxed, but income on interest earned from lump sum awards is taxable.

· Tax Gross Up

· Tax gross up on pecuniary damages for future care, but not loss of working capacity (uses after tax calculations)

· Amount added to the award to compensate for tax on the interest earned from lump sum awards

· Can amount to something like 35% of the total award

· As soon as a plaintiff seeks a tax gross up, it triggers section 116 of the Courts of Justice Act, which allows for a periodic payments scheme

3.
Non-Pecuniary Damages

· Awarded for intangible losses (pain and suffering, loss of enjoyment of life, loss of expectation of life, loss of amenities)

· Loss of Expectation of Life: compensation for shortened life span experienced by a person who has been severely injured

· Loss of Amenities: loss of ability to experience emotions and feelings
· Assessed globally in one lump sum

· 3 approaches to assessment of damages:

· Conceptual Approach: treats each individual faculty as a proprietary asset with an objective value (preferred by worker’s comp)

· Personal Approach: measures loss in terms of individual happiness of the particular individual

· Functional Approach: compensation to provide some substitute enjoyment and solace. Must serve an useful purpose by providing an alternative source of satisfaction (endorsed by the SCC in the trilogy)

· Upper limit now around $270,000 to $310,000

· Under the functional approach, there is no award for a comatose person

4.
Form of the Award

i.
Lump Sum Awards

· Common law requires the payment of one lump sum

· Past losses are added up, and future losses are estimated, and are then “discounted” to present value

· Risk that the award will be either too large or too small

ii.
Structured Settlements

· Periodic payments negotiated by consent

· Insurance Company pays periodic payments directly

· Prevents plaintiff from spending the entire award immediately

· Also avoids the need for a tax gross up (beneficial to the defendant)

· In Stephens v. Fitzsimmons, parties agreed to periodically reassess the settlements (in this case, 7 years)

· In Watkins v. Olafason, the court ordered reassessment at the end of each year

· Insurance Company sets up trust fund for plaintiff (creates some problems with taxation for the plaintiff)

· Insurance Company buys life annuity from life assurance company for plaintiff (most common form). If set up in this way, the annuity payments received by the plaintiff are tax-free. 

iii.
Periodic Payments

· Section 116 of the Courts of Justice Act permits periodic payments

· Parties may seek, or, where plaintiff seeks tax-gross up, then periodic payments will be imposed

· Court can order structured settlement if in best interests of plaintiff

· What does best interests look like?

· Easy burden to discharge

· See Wilson v. Martinello and Chester v. Monaghan
iv.
Interest and Inflation

· All provinces permit pre-judgment interest (statutorily)

· If there is a long delay in paying the judgment, judgment interest may also be awarded

· Where award is for a future loss (i.e. future health care bills), pre-judgment interest is not awarded
v.
Management Fees

· Management Fee

· Comes from investing awards

· Townsend v. Kroppmans
· SCC rejected argument that because management fee is granted, court should increase discount rate on argument that a professional manager should get a better rate of return on investment. Damages are assessed, not calculated.

· Management fee is determined at trial and is not affected by subsequent actions of the plaintiff (i.e. spending funds)

· How a plaintiff intends to spend their award is of no relevance for the court in assessing damages

vi.
Pre & Post-Judgment Interest




a.
Pre-Judgment

· There is always a delay in times when it comes to compensable remedies. 
· Plaintiff is always affected by inflation [loss of purchasing power] and interests [if they have had the money earlier, they could have made use of it].
· §128 of Courts of Justice Act ( when
· §129 ( how
· When ( the date of when the cause of action, but the interest rate is the one when you filed your action. Use what a bank rate is [what a bank lends to another bank on].
· When interest won’t be applied [these are exclusions]
· Punitive/exemplary damages, so no interest
· Pecuniary damages
· Compound interest
· §130 ( discretion to change, and can use it to punish participants in the court, or to make changes for a high or low interest rate. The point was to prevent defendant from using the plaintiff’s money as cheap financing, since with no pre-judgment interest, then defendant can use if without penalty. 

b.
Post-Judgment
· Bank rate, rounded up, and then 1% added on top. Applies from the date of judgment.
· Tax on pre and post judgment [once it starts making you more money, then it is taxed].
· Compound interest ( doesn’t exist, so no interest on interest.
· Bank of America v. Mutual Trust

· §128(4)(b) and §128(4)(g) ( tradition in equity to give compound interests, so while not given by the statute, but by the common law.

vii.
Foreign Currency Obligations

· Can you have a judgment expressed in something other then Canadian Dollars? 
· Old English law said you had to use the English pound. 
· English courts have since changed this. 
· §121 of the Courts of Justice Act says you take date of judgment, which is the date of conversion, and then “whatever amount of Canadian currency it takes to buy “X” currency.”

D.
Compensation for Death (Third Party Claims)
· No action at Common Law

· Personal actions died with the person

· No one has a right of action in respect of the death of another

· Estate’s claim – Survival Action

· Section 38(1): Trustee Act confers upon a deceased’s estate the right to bring an action for any action that the deceased could have brought if alive. However, the act excludes certain recovery for pecuniary damages for the death or for loss of expectation of life.

· Aimed at compensating losses to the “estate”
· Losses of a purely personal nature are excluded

· Purely “personal” losses (such as defamation, malicious prosecution and false imprisonment) may not be claimed by the estate

· No claim for non-pecuniary losses (i.e. physical disfigurement or pain and suffering of deceased)
· Family Law Act claim (Section 61) – Dependent’s Claim

· Depends on the ability of the claimant to come within the numerated class of claimants (i.e. siblings, parents, children, etc.)

· Need not show “dependency” or an entitlement to financial support from the deceased. Merely need to show a reasonable expectation of financial support from the deceased.
· Recovery for wrongful death is for pecuniary loss only (although it does include material non-monetary benefits with a pecuniary value, such as homemaking or care and guidance).

· May also have a claim for loss of guidance, care and companionship, although such a claim may be strictly limited.

· Must show a reasonable expectation of receiving care and guidance from the deceased, and that they have been deprived of some tangible benefit as a result of the tort

· Goal is to compensate survivor’s for their loss, not for the deceased’s loss
· Focus on economic contribution that deceased would have made to the survivors
· Victim has a claim for loss of working capacity, but the dependents also have their own claims. Does this provide for double recovery? No, so long as the claim is for loss of companionship, etc.

· To avoid double recovery:

· Prevent estate from bringing any claim for loss of income earnings during the “lost years” (the period the person would have been expected to have lived but for the accident.

· Allow estate claim, but reduce it by the amount that would be paid by the deceased to his/her dependents

· Allow Family Law Act claim, but reduce amount of claim by the amount that the dependent has gained from the estate.

· In Ontario: dependent’s claim goes under the Family Law Act provision and the estate has no corresponding claim.

· Need to quantify the dependency:

· See Macartney v. Warner: allowed family members to bring a claim for their own pecuniary losses (i.e. because of the loss of their child, and the nervous shock experienced by the parents, they both suffered a loss of income because they could not return to work, which was recoverable under s. 61(1)).

· May be partly because the no-fault auto insurance scheme did not provide greater recovery.

· Also have to look to contingencies in terms of what contingencies would have affected the dependency. For example, one contingency may be the chance of divorce. 

· Need to quantify the amount of funds available to meet the dependents’ claims

· Look at after-tax income

· Deduct personal expenditures

· Loss of Shared Family Income

· Sole-dependency approach

· Cross-dependency approach

· Use joint life span actuarial tables

· Contingencies (stability of relationship, possibility of entering into a new relationship, etc.)

· Discount rate

· However, tax gross up is possible. 

· Tax gross up (triggers s. 116 of the Courts of Justice Act)

· Section 61(2)(3), “care, guidance and companionship”

· Care includes feeding, clothing, cleaning, transporting, helping and protecting another person.

· Guidance describes such things as education, training, discipline and moral teaching.

· Companionship means the loss of the rewards of association which flow from the family relationship.

· To v. Toronto Bd. of Education
· Before appeal court would upset jury’s award, the damages must be so inordinately high or low as to constitute a wholly erroneous estimate of the guidance care and companionship loss.

· The assessment must be made in an objective and unemotional way.

E.
Harm to Intangible Interests: Non-Pecuniary and Aggravated Damages

· Damages are available in both tort and contract actions for intangible losses such as pain and suffering, loss of enjoyment of life, mental distress and emotional shock

· There is a difference between aggravated damages and non-pecuniary damages ( aggravated damages are intended to be compensatory damages to compensate the plaintiff for humiliation and anxiety. 
· Non-pecuniary damages are an award aimed to take account of the plaintiff’s intangible injuries (such as distress and humiliation) that may have been caused by the defendant’s insulting behaviour.

1.
Aggravated Damages

· Two concepts of dignity:

· Fundamental dignity: human rights, equality rights, etc. (shared loss)

· Prosaic dignity: product of individual talents, accomplishments and earned social position (referential loss)

· Distinguish between “feelings of loss of dignity” and the loss of dignity itself

· There is a hierarchy of damages:

· Punitive

· Aggravated

· Non-pecuniary

· However, before being awarded aggravated damages, there must be a finding that the defendant was motivated by actual malice. Aggravated damages express the natural indignation of right-thinking people arising from the malicious conduct of the defendant. Unfortunately, this is the same test as punitive damages.

· Aggravated damages are rare in contract (Addis v. Gramophone)

· Damages even limited in employment contracts and wrongful dismissal, although they have been provided occasionally (Pilon v. Peugeot Canada)

· Damages have been limited to failure to give notice (Vorvis v. Insurance Corporation of B.C.). Court will often extend notice periods to compensate employees. Employer must exercise good faith when dismissing employees.

· Must be something “more” to get aggravated damages in employment cases
· In Wallace v. United Grain Growers, the general rule is that any award of damages beyond the compensation for breach must be founded on a separately actionable course. Where employers dismiss employees, they are obligated to observe standards of good faith and fair dealing. A dismissed employee is not entitled to compensation for injuries flowing from the fact of the dismissal. However, where the employee can establish that the employer engaged in bad faith conduct, there can be compensation. Compensation flows from the manner of the dismissal, versus from the dismissal itself. A breach will result in a lengthening of the notice period, which will increase the compensation.

2.
Non-Pecuniary Damages

· Encompasses:

· Pain and suffering (physical)

· Loss of amenities (physical)

· Loss of expectation in life (physical)

· Nervous/emotional shock (psychological, but diagnosable)

· Physical inconvenience and discomfort (emotional)

· Mental/emotional distress (emotional)

· Loss of enjoyment (emotional)

· Loss of reputation (defamation)

· Three different ways of quantifying physical loss:

· Conceptual Approach: treat each faculty as a proprietary asset with a set value (Canadian, UK (modified conceptual))

· Personal Approach: measures loss of faculty in terms of human happiness of a particular individual (Australian)

· Functional Approach: provision of solace for victim’s misfortune

i.
Non-Pecuniary Damages (Contract)

· The influence of Vorvis v. Insurance Corp. of BC

· Limited role for non-pecuniary damages in a breach of contract
· Independent cause of action required to support such an award
· Sun Life Assurance Co. v. Fidler
· Damages for mental distress for breach of contract may, in appropriate cases, be awarded as an application of the principle in Hadley v. Baxendale

· Aggravated damages here refers to non-pecuniary damages
· Availability of non-pecuniary damages is to be considered like any other damage head. Subject to foreseeability and remoteness rules. Not seen as an exception to the general rule of the non-availability of damages for mental distress in contract law.
· The court must be satisfied:
· That an object of the contract was to secure a psychological benefit that brings mental distress upon breach within the reasonable contemplation of the parties
· That the degree of mental suffering caused by the breach was of a degree sufficient to warrant compensation. These questions require sensitivity to the particular facts of each case.
· In normal commercial contracts, the likelihood of breach causing mental distress is not normally within the reasonable contemplation of the parties
· Mental distress must be reasonably contemplated, but it need not be the dominant or “very essence” of the bargain
· Limiting the Award of Non-Pecuniary Damages in Contract
· As an interpretation of the rules of remoteness, in most cases, this is seen to be too remote. Defendant could not have reasonably contemplated mental distress, anxiety and stress at the time of contracting.

· As a matter of public policy, some limits should be drawn.

· In Farley v. Skinner, court held there are some circumstances where an award for distress in connection with breach of contract is appropriate.

· Types of loss:

· Frustration, anxiety and distress occasioned by the sheer act of breaching is not recoverable

· Losses due to physical inconvenience or real discomfort (versus mere annoyance and disappointment), which flows from the breach, is recoverable if causally linked to the breach.

· Damages for mental distress, anxiety, annoyance, disappointment and loss of amenity are generally unrecoverable unless they are an object (basis of the contract was to provide enjoyment, peace of mind, etc.), although not the sole object of the contract.

· In Vorvis v. Insurance Corp. of B.C., court holds there is a limited role for non-pecuniary damages in a breach contract

· Independent cause of action was necessary to support such an award

· Simply being dismissed from employment is not enough. Must be some conduct in the dismissal that is itself wrongful (i.e. bad faith)

ii.
Non-Pecuniary Damages (Tort)
· Consequential non-pecuniary losses are compensable as “pain and suffering” and “lost enjoyment of life” under the functional approach

· Mental distress damages in tort have been rare, but include infliction of nervous shock

· Aggravated damages where the conduct is callous or malicious (i.e. defamation)
· Emotional loss:

· Canada: more often associated with intentional torts, and treated as above, except a more modest award is given

· No cap. Damages are at large (i.e. decided by jury). Won’t be overturned so long as they are reasonable.

F.
Punitive Damages

· Overlap with aggravated damages

· Not compensatory

· Need to show some exceptional conduct by the defendant

· Available where award of compensatory damages will not achieve sufficient deterrence

· Frequently awarded in intentional torts, and almost never in negligent torts

· Not available in simple breach of contract cases, unless the facts could also support a tort action

· Rationales:

· Deterrence (forward looking)

· Specific deterrence: prevent defendant from re-offending by making the defendant pay the true cost of his/her actions

· General deterrence: use the defendant to signal to other would-be tortfeasors about the cost of breach

· Punishment (backward looking)

· Retribution – is punishment deserved?

· What punishment should be imposed?

· Tort for Profit

· Overlap with restitution action (particularly waiver of tort which is available in the property torts – trespass, conversion, nuisance, defamation)

· Denunciation

· Open expression of society on the egregiousness of the defendant’s conduct

· Arguments in support of punitive damages:

· Symbolic function of enhancing criminal law

· Supplement to criminal law (promoting normative behaviour)

· Privatized criminal law

· Therapeutic function for the individual to discipline the tortfeasor

· Arguments against the use of punitive damages

· Overlap with criminal law (double jeopardy)

· Lack of principles to assist quantification

· Civil burden of proof

· Windfall to plaintiff

· Constitutional objections?

· Only the federal government may criminalize conduct

· Punitive Damages – Judicial Treatment (UK)

· Where government servants or agents have acted in an oppressive, arbitrary, or unconstitutional manner (includes police conduct)

· Where such damages are sanctioned by statute

· Where the defendant’s conduct was calculated by the defendant to make a profit or advantage that he or she believed would exceed any sum that he/she would have to pay in compensation.

· Plaintiff cannot recover unless he or she is the victim of the punishable behaviour

· Restraint needs to be exercised when awarding exemplary damages so that they don’t inflict greater punishment than would be exacted in criminal law

· Whereas the means of the defendant are unimportant in calculating compensatory damages, it must be considered when awarding punitive damages

· Punitive Damages – Judicial Treatment (Canada)

· Defendant’s conduct must be deliberate (more common for intentional torts)

· Defendant’s conduct or motive must be exceptional, malicious, high-handed, outrageous, contemptuous, evil, callous, brutal, wAnton, malevolent or cruel

· Plaintiff must be the victim of the behaviour which is the object of the punishment

· General objectives of punitive damages are punishment, deterrence and denunciation

· Punitive damages should be used in civil cases only in extraordinary circumstances.
· See Whiten v. Pilot Insurance Co.
· Punitive damages are warranted where the defendant’s conduct is malicious, oppressive or high-handed.

· Governing approach should be proportionality. Should be rationally connected to the objective for which they are awarded, and granted if, and only if, they have such connection.

· There is a legitimate role for appellate courts to intervene where the award exceeds the boundaries of a rational and measured response to the facts of the particular case.

· Plaintiff must specifically plead the claim for punitive damages (Rule 25.06(9)).

· Proportionate to the blameworthiness of the Defendant’s conduct

· Proportionate to the degree of the vulnerability of the plaintiff

· Proportionate to the harm or potential harm directed specifically at the plaintiff

· Proportionate to the need for deterrence

· Issue of financial power of defendant and ability to pay (limited importance unless defendant chooses to argue financial hardship, hardship is directly relevant to defendant’s misconduct or where other circumstances might exist)

· Proportionate, even after taking into account the other penalties, both civil and criminal, which have been or are likely to be inflicted on the defendant for the same conduct

· Proportionate to the advantage wrongfully gained by a defendant from the misconduct

· Wrongful dismissal cases

· Vorvis: rarely awarded in wrongful dismissal cases. Need to find an independent actionable wrong.

· Bad Faith Performance of Insurance Contracts

· Fidler v. Sun Life Assurance: Duty of good faith to deal with insured’s claim fairly can support punitive damages claim as independent actionable wrong. Merely denying claim is not a breach of bad faith. Insurer must consider claim in a balanced and reasonable manner.

· Abuse of contractual power

· Nantel v. Parisien
· Sundry examples

· Mather v. Columbia House
· Lubrizol v. Imperial Oil
· Breach of Fiduciary Duty

· Norberg v. Wynrib
· Abuse of Judicial Process

· RBC v. Got & Associates Electric
· Defamation

· Hill v. Church of Scientology
· SCC endorses deterrence as a rationale for punitive damages

· Was the defendant’s conduct so outrageous that punitive damages were rationally required to act as a deterrence?

· Standard of review: was the award so exorbitant or so grossly out of proportion to the injury as to shock the court’s conscience and sense of justice

· Punitive Damages – Judicial Treatment (USA)

· Focus on disgorgement of profit earned by the defendant, versus just compensation for damages suffered by the plaintiff alone
· State Farm Mutual Automobile Ins. V. Campbell
· Degree of reprehensibility of the defendant’s conduct other than the conduct that harmed the plaintiff

· Ratio between punitive and compensatory damages should rarely exceed the single digit. Where substantial compensatory damages have been awarded, then this may only justify similar punitive damages to meet due process.

· A comparison of the punitive damages award to other criminal or civil penalties that may be imposed for similar misconduct

· Phillip Morris USA v. Williams
· You cannot punish the defendant for conduct done to non-parties, but you can use that evidence of harm or potential harm to non-parties as part of the determination of the level of the defendant’s reprehensibility

1.
Loss of Reputation Cases

· Defamation

· Damages are “at large” (i.e. within the confines of a jury)

· Upper cap on non-pecuniary damages from personal injury assessment is not applied. Hill v. Church of Scientology of Toronto.

· Test used to get punitive damages (conduct is callous, intentional, etc. and design to inflict distress) is also seen to be required for the award of aggravated damages. 

G.

Limiting Principles

1.
Certainty and Causation
· Plaintiff may only recover damages that are caused by the defendant’s wrong, and the onus of proof of this causal connection is on the plaintiff

· In civil actions, where something is shown on the balance of probabilities, as a matter of law, it is treated as a certainty (i.e. 100%).
· Causation in Fact (factual causation):

· Question of historical/scientific fact
· What actually happened
· What might have happened in the absence of the defendant’s actions
· Causation in Law (legal causation)
· Normative question
· Are there policy reasons for either extending causation and liability or limiting liability in spite of a causation in fact
· Need to distinguish between:
· Imperfect knowledge of facts which could theoretically be known AND uncertainty in trying to estimate the position the plaintiff would have been in had the tort or breach not occurred
· Causation is resolved on a “but for” test:
· Has the plaintiff established on a balance of probabilities that the defendant’s negligent act caused the injury? Plaintiff must establish that absent (“but for”) the defendant’s negligence, the injury either would not have happened or would have happened as it did.
· Defendant’s conduct must be a “necessary condition” for the occurrence of the harm
· Defendant’s breach must be a “material factor” although not the sole cause of the loss
· Canada says the defendant’s conduct or failure to act must have “materially contributed” to the plaintiff’s loss (They v. Leonati)
· Plaintiff will carry the burden and onus of proof to establish on the balance of reasonable probabilities. Once shown, the plaintiff is assumed to have suffered the injury alleged (Schrump v. Koot)

· Going beyond “but for”

· Probabilistic causation (i.e. tobacco torts): usually awarded a percentage of the chance as damages. However, probabilistic causation may affect the 51% ( 100% that the “but for” test provides.

· Two or more parties:

· Cook v. Lewis: two hunters shoot at a third hunter, but the third hunter can’t establish who actually shot him. In the absence of such proof, both are liable. 

· Multiple successive causes:

· Sunrise Co. Ltd. V. The Lake Winnipeg: damage done to the Kalliopi by the Lake Winnipeg. However, as the Kalliopi being towed to dry dock, it runs aground and has damage done. The second injury is examined based on the first injury. If the second injury had extended the time in dry dock, the owners of the Lake Winnipeg could still be held liable for the extended time.

· Plaintiff-Favourable Inferences:

· “Robust and pragmatic approach to causation”

· Farrell v. Snell: plaintiff suffers the loss of vision in one eye as a result of a surgery. During the operation, the surgeon noticed signs of complications, but continued anyway. However, it was hard for the plaintiff to establish that the surgery was the cause of her vision problems. Plaintiff is entitled to a presumption of causation, provided this presumption is not rebutted by the defendant. Causation requires a factual linkage of the evidence between the breach of conduct and the plaintiff’s injury.

· Presumption Against Wrongdoer Who Refuses to Reveal Facts Within its Knowledge (McGee v. Rosetown Electric Light and Power)

· Increase in Risk – Material Contribution – Probabilistic Causation

· McGhee v. National Coal Board (UK): plaintiffs developed illnesses based on exposure to brick dust. Plaintiff alleges that the defendants did not provide suitable washing facilities to wash off the dust, and, as a result, the plaintiff’s risk has increased. Couldn’t say “but for” the lack of washing facilities, the plaintiff developed an illness. House of Lords accepted recovery, however. Increased risk of harm alone was sufficient to establish causation. Having said that, the court then gave the plaintiff his full measure of loss (not reduced based on the probability of harm).

· Wilsher v. Essex Area Health Authority (UK) rejected this kind of probabilistic causation.

· Fairchild v. Glenhaven Funeral Services (UK): plaintiff had been exposed to asbestos while working for three different defendants. Couldn’t say exactly which one. Court used the material contribution/material increase in risk formulation, but said it could only be used in the most exceptional circumstances. Court could have also treated as a case of multiple defendants (Cook). Court did not reduce the damages by the liability of each defendant (1/3 each).

· Baker v. Corus (UK): asbestos exposure, but the exposure could have occurred in either the workplace or in the plaintiff’s home. Court said the defendant was liable only for its proportional share of the harm. Again, only in exceptional circumstances.

· Resurface Corp. v. Hanke (SCC): “but for” test recognizes that compensation for negligent conduct should only be made “where a substantial connection between the injury and defendant’s conduct” is present. It ensures that a defendant will not be held liable for the plaintiff’s injuries where they may very well be due to factors unconnected to the defendant and not the fault of anyone. When you can you depart from “but for”:

· First, it must be impossible for the plaintiff to prove that the defendant's negligence caused the plaintiff's injury using the “but for” test. The impossibility must be due to factors that are outside of the plaintiff's control, for example, current limits of scientific knowledge.

· Must be impossible for anyone to prove or disprove even if every bit of evidence available at the time of trial could be put forward.

· Second, it must be clear that the defendant breached a duty of care owed to the plaintiff, thereby exposing the plaintiff to an unreasonable risk of injury, and the plaintiff must have suffered that injury. Plaintiff’s injury must fall within the ambit of the risk created by the defendant's breach. 

· Use this when you have facts similar to those in Cooke v. Lewis
· If both parts are met, liability may be imposed, even though the “but for” best is not satisfied.
i.
Future Uncertainty and Lost Chances

· Need to distinguish between:
· Imperfect knowledge of facts which could theoretically be known (raises causation as an issue of determining liability)
· AND
· Uncertainty in trying to estimate the position the plaintiff would have been in had the tort or breach not occurred (raises causation as an issue of damage assessment)
· If a barrister missed a limitation period, then how do you measure these damages? Do you need to show on a balance of probabilities that you would have been successful on the underlying action? If you could, there would likely be no reduction in the damages. If you couldn’t show balance of probabilities, would you reduce recovery by the amount of the loss of chance? Probably. Causation once liability has been determined will go to the damage assessment.
· In a criminal law situation, something like a 20% chance of acquittal would not be sufficient. We just don’t know whether the jury would have acquitted had the information been in front of them. Have to show chance of acquittal beyond a reasonable doubt.

a.
Future Uncertainty and Lost Chances (Contract)

· Chaplin v. Hicks (beauty contest)

· Folland v. Reardon (solicitor’s negligence in a sexual assault trial)
· Folland lays down 4 criteria when to use loss of a chance in damage quantification for breach of contract situations:
· The plaintiff must establish on a balance of probabilities that but for the defendant's wrongful conduct, the plaintiff had a chance to obtain a benefit or avoid a loss.

· The plaintiff must show that the chance lost was sufficiently real and significant to rise above mere speculation.

· Usually above 15%

· The plaintiff must demonstrate that the outcome, that is, whether the plaintiff would have avoided the loss of made the gain depended on someone or something others than the plaintiff himself or herself.

· The plaintiff must show that the lost chance had some practical value.

· Failure to establish loss of a chance may not negative all recovery. May be able to get some reliance damages (McRae v. Commonwealth Disposals Commission).

b.
Future Uncertainty and Lost Chances (Tort)

· Schrump v. Koot
· Janiak v. Ippolito
· How are damages for personal injury to be assessed where the victim of the accident unreasonably refuses to undergo the recommended surgery?

· Issue of unreasonableness of the refusal of medical treatment is left with the trier of fact

· In the absence of a pre-existing thin skull, the test is that of objective reasonableness.

· So long as the plaintiff is capable of choice, the plaintiff assumes the cost of any unreasonable decision.

· If the plaintiff, due to some pre-existing psychological condition, is incapable of making a choice at all, then he should be treated as falling within the thin skull category and should not bear the cost.

· Focus is on the capacity of the plaintiff to make a reasonable choice.

· Can be reasonable to refuse treatment where there are several conflicting medical opinions.

· Plaintiffs should consider the degree of risk, the gravity of the consequences of refusing it, and the potential benefits to be derived from it.

· If the defendant believes the plaintiff could have avoided some of the loss, then the defendant bears the burden of proof.

· Whole of the plaintiff's damages are reasonably foreseeable, and would be recoverable were it not for the fact that a portion were reasonably avoidable by the plaintiff.

· Failure to avoid what is a reasonable avoidable loss does not make the remaining unavoidable loss unforeseeable. 

· Usually can’t recover for avoidable damages.

· Where past damages are concerned, the court decides on a balance of probabilities. Anything more probable than not is treated as certain.

· Where future damages are concerned, the court must estimate the chances that something will happen.

· In findings of fact to support a substantive claim and establish causation the court applies a balance of probabilities test (i.e. if it is reasonably probable to be true than false, then it is assumed to be certain)

· When focusing on damage quantification, where we are considering hypothetical or unknown future facts, we accommodate the possibilities of loss of a chance and award a proportionate amount of the damages.

2.
Remoteness/Foreseeability of Damages
· Concept of liability is distinct from the idea of remoteness. 

· Remoteness places limits on the amount of damages recoverable.

· It is unjust for the defendant to be exposed to an indeterminate amount of liability to an indeterminate number of parties, even though he or she may have in fact caused that loss to the plaintiff. 

i.
Remoteness/Foreseeability of Damages (Contract)
· There is strict liability in contract. Any breach will entitle you to nominal damages. However, you have to prove loss to get compensatory damages.

· Hadley v. Baxendale controls the rules of remoteness and foreseeability of damages:
· Liable for damages which may reasonably be supposed to have been in the contemplation of the parties arising in the normal course of events
· If special circumstances are communicated, what is reasonably contemplated by the parties acquainted with this special knowledge (communication of knowledge of risk encouraged – liability expands to level of knowledge communicated)
· Result of such communication:
· Higher cost to cover insurance
· Exculpatory clauses
· Liquidated damage clauses

· Foreseeability of probable consequences is to be determined as of the time of making the contract, thus it is unaffected by events subsequent to that time. 

· Foreseeability has an objective character.

· Both parties must have been able to contemplate the loss (Fidler v. Sun Life Assurance (SCC))

· The loss flows from a type of circumstances which breaches one of the contractual “objects” (the reasons for entering into the contract). 

· The contemplation test only applies to the type or kind of loss. The test does not require the parties to contemplate the precise details of the damage or the precise manner of its happening.

· If the parties contemplated a particular type of loss, they need not have contemplated the extent of the loss, except in the case of lost profits where the normally expected amount of profit is a ceiling on recoverability, subject to coming within the second branch of Hadley v. Baxendale. 

· The degree of probability required is “not unlikely” (i.e. parties reasonably foresee as sufficiently likely to have happened). 

· Contract usually has a higher threshold (i.e. ¼) versus tort which usually has a lower threshold (1/52). 

· This is because there is strict liability in contract law. 

· Kienzle v. Stringer 

· The governing term is reasonable and what is reasonably foreseen or reasonably contemplated is a matter to be determined by a court. These terms necessarily include more policy than fact as courts attempt to find some fair measure of compensation to be paid to those who suffer damages by those who cause them.
· The range of secondary transactions is unpredictable and limitless and so are the losses that flow therefrom. If the ambit of reasonable foreseeability takes us into this area of secondary transactions it is difficult, if not impossible, to know where a boundary may be found.

ii.
Remoteness/Foreseeability of Damages (Tort)

· Proof of loss is important in tort. We don’t see a distinction between breach of duty from that of remoteness of damages. 
· Rationale to not have strict liability in tort:

· Incentives:

· To hold defendant liable for freakish and abnormal events will not improve level of care exhibited – little that the defendant can do to avoid incursion (no incentive to improve behaviour)

· Plaintiff already assumes a great deal of risk uncompensated for in tort – to assume risk of unforeseen events does not greatly alter the risk (incentive to carry first party insurance)

· Extension of liability of defendant for unforeseen events may deter otherwise socially desirable but high risk activity (incentive to entrepreneurial and socially desirable conduct)

· Allocation of Risks:

· Since a plaintiff is also a potential tortfeasor it is an appropriate allocation of risks to apportion liability over events for which a person can foresee and thus alter their behaviour to minimize (if the parties could meet in advance to discuss apportionment, this is how they would apportion the risk)

· Direct consequence test (Re Polemis)

· Once breach of duty shown, you are liable for any damages shown. However, this is conditional upon duty and breach of that duty.

· Unity theory (Wagon Mound 1, Wagon Mound 2)

· Rejecting the breadth of the Re Polemis test

· Must have reasonable foresight

· Foreseeability plays a role in determining:

· Duty: whether there was a duty – you owe a duty to those whom you can reasonably foresee will be affected by your actions

· Breach of duty: whether the defendant was negligent in failing to meet the duty of care

· Damage assessment

· New Approaches

· Old approaches insufficient for psychological damages or economic loss flowing from other damages

· Anns v. Merton London Borough Council: two questions:

· Foreseeability and sufficient proximity between the negligent act and the loss

· Absence of considerations which call for a limitation on liability

· Basically a “direct consequences” test: if there was a duty of care owed, then damages flow from the breach of that duty. Note: Easier to break this apart in contract, but not in tort.
· Cooke: Remoteness of Damages and Judicial Discretion
· Degree of likelihood that such damage, or damage of its kind, would be caused by such an act or omission
· Directness or otherwise of causation and its potency
· Nature of the damage, whether to person, property or economic loss
· Degree of defendant’s culpability
· Whether the defendant had a reasonable opportunity of limiting his liability by an agreed term

iii.
Remoteness, Mitigation and Impecuniosity

· Impecuniosity may be a justification for delaying the date of damage assessment (mitigation). For example, Dodds Property v. Canterbury City Council.

· A claimant will not be prejudiced by his or her financial inability to take steps of mitigation

· Raises the issue of a plaintiff’s impecuniosity and difficulty in mitigating his or her losses

· Causation: the pre-existing lack of a claimant’s financial resources constituting a novus actus interveniens (Liesbosch Dredger v. Edison, SS)

· Least plausible way. Liesbosch court said impecuniosity was a new act causing the loss for which the defendant is not responsible. Defendant will not be liable for any losses which flow from the plaintiff’s failure to mitigate owing to the plaintiff’s impecuniosity. 

· Mitigation: wrongdoer must take its victim as he finds him (i.e. poor) (Clippens Oil Co. v. Edinburgh and District Water Trustees)

· Follows distributional effects of tort law and respect and fairness for those with unusual susceptibilities. 

· Are there reasons not to follow this? Consider effect of insurance. Should defendant have to insure against this kind of loss? Will this deter defendants from contracting with impecunious plaintiffs?
· Remoteness: Compania Financiera Soleade SA v. Hamoor Tanker Corp., Dodds Property v. Canterbury City Council, Alcoa Minerals of Jamaica v. Broderick (reasonable foreseeability of not having financial resources to repair. Actions of the plaintiff must be reasonable in waiting until they had judgment)
· Alcoa Minerals of Jamaica v. Broderick
· Reasonably foreseeable that the person in the situation of the plaintiff may be affected by the nuisance and that he may not have the financial resources to repair, and that his ability to do so was dependent upon establishing that the defendant was liable. Plaintiff was reasonable in waiting until judgment. Both the plaintiff’s injury and the lack of the means to mitigate have to be foreseeable. If that’s true, then impecuniosity can amount to an excuse for a failure to mitigate.

· This notion is similar to the idea of the thin skull rule, except financial impecuniosity is the thin skull of the plaintiff. See Asamera.

· Lagden v. O’Connor
· What constitutes impecuniosity?

· Test is, “Lack of financial means is almost always a question of priorities. In the present context what it signifies is an inability to pay care hire charges without making sacrifices the plaintiff could not reasonably be expected to make.”

· Impecuniosity is shown when the plaintiff is required to forego (sacrifice) a priority good or service for lack of financial means which it is unreasonable to expect that he/she forego
· All damages recoverable must still be within the remoteness rule
· Dodds Properties v. Canterbury City Council
· What date should the damages be calculated on? Date of hearing or date of judgment?
· Damages are the cost of repairs at the time when it was reasonable to begin the repairs.
· Plaintiff could not afford to make repairs until damages are paid. Not reasonable to expect plaintiff to bankrupt itself to make the repairs. This was a reasonable business decision.
· Making the repairs would have guaranteed no extra income for the business.
· Defendants were wrongly denying liability for the damage.
3.
Mitigation, Avoided Loss and Time of Assessment
i.
Mitigation of Damages

· It is socially desirable to encourage fair and reasonable conduct between victim and wrongdoer so as to neutralize disharmony.

· Not all wrongdoing is either malicious or intentional, nor warrants punishment. 
· The defendant is entitled to fair and reasonable treatment.

· Mitigation may be conducive to the notion of efficient breach. Plaintiff is in the best position to know what is an acceptable substitute performance and to minimize post breach costs.

· Plaintiff may not recover reasonably avoidable losses. Need not take extraordinary risks in order to mitigate.

· Rule of Avoidable Losses
· The plaintiff must take all reasonable steps to mitigate his loss to him consequent upon the defendant's wrong and cannot recover damages for any loss that could have been reasonably avoided. Therefore, defendant would have the obligation of arguing that it was not a reasonable step of mitigation.

· Where the plaintiff takes all reasonable steps to mitigate the loss, he can recover for the loss incurred even though the resulting damage is greater than it would have been had no mitigating steps been taken at all.
ii.
Mitigation in Personal Injury Cases

· Plaintiff still has an obligation to mitigate in personal injury cases (rehabilitation, medical treatment, etc.)

· Ask what the reasonable person would do in the circumstances

· Janiak v. Ippolito

· Fear of surgery – Egg shell personality
· Pre-existing or directly attributable to the accident
· Can plaintiff make a rational decision? If so, judged on objective scale
· If not, judged on subjective scale – damages not diminished because of irrational fear to undergo surgery
· Fear arises after the accident and not as a direct result of the accident
· On an objective standard, would a reasonable person submit to the surgery?
· Burden on defendant to show that plaintiff is acted unreasonably
· Court will look at:
· Degree of risk
· Gravity of the consequences of refusing the surgery
· Potential benefits of surgery

· If there is conflicting medical evidence, then the plaintiff may refuse to submit to surgery

· Note: religious beliefs do not provide an excuse for failing to mitigate (blood transfusion cases)

iii.
Avoided Loss
· Where the plaintiff does take steps to mitigate the loss to him, the defendant is entitled to the benefit accruing from the plaintiff’s actions and is liable for the losses as lessened, unless the actions of the plaintiff can be said to be collateral to the actual event causing loss.
· Question always becomes: the steps that the plaintiff has taken, do they constitute separate initiatives, or are they linked to the breach? 
· The rule on avoided losses, “Where the plaintiff does take steps to mitigate the loss to him/her, the defendant is entitled to the benefit accruing from the plaintiff's actions and is liable for the losses as lessened, unless the actions of the plaintiff can be said to be collateral to the actual event causing loss.” But what is collateral?

· Cockburn v. Trusts & Guarantee Co.
· General rule: damages for loss naturally flowing from the breach, and plaintiff cannot recover any part of the damages due to his own failure to take all reasonable steps to mitigate his loss.

· If the employee is to be compensated by way of damages, then the employee should be held to have mitigated his loss when he purchased the inventory he invested his time and labour to produce and sold for a profit.
· Jamal v. Moola Dawood Sons &Co.
· If a seller retains shares after breach, the speculation as to which way the market may go is the speculation of the seller only. 

· Seller cannot recover loss if shares decline, but the seller isn’t liable for any rise in the price, either.
· Plaintiff has a duty to mitigate any losses.
· Loss to be ascertained as the loss at the date of breach.
· If at that date the plaintiff mitigated, then the defendant gets the benefit of it
· Cambell Mostyn Ltd. V. Barnett Trading Co.
· Principle from Moola Dawood is equally applicable to the sale of goods

· Market availability is the critical question
· Hard to reconcile these cases. Test, “The avoidable loss rule requires the plaintiff to use reasonable efforts to mitigate.  Reasonable efforts conditions the choices that a plaintiff should make to identifying what is either an exact, or best alternative, use of the resource to that now lost from the breach of contract.  Where a plaintiff exercises a choice that makes extra profit, or involves extraordinary efforts, above what is required under the avoidable loss rule, then the plaintiff should be entitled to keep these gains without having to account for them in lowering any damages a wrongdoer is required to pay.”
· Rules in Operation
· A claimant need not risk his or her money too far
· Must a plaintiff accept an offer from the defendant?
· Yes (but it’s a question of fact): Payzu Ltd. v. Saunders
· A claimant need not take the risk of starting uncertain litigation
· Pilkington v. Wood
· Walker v. Medlicott & Sons
· A claimant need not destroy or sacrifice rights of property of his own
· Elliot Steam Tug v. Shipping Controller
· A claimant need not take steps to recover compensation for his loss from other parties who, in addition to the defendant, are liable
· Negligence Act (RSO 1990)
· Joint and several liability
· A claimant need not act so as to injure innocent persons
· A claimant need not prejudice his or her commercial reputation
· Banco de Portugal v. Waterloo
· A claimant need not risk his or her person too far in the hand of a surgeon
· Janiak v. Ippolito
iv.
Mitigation and the Concept of Anticipatory Breach

· The notion of anticipatory breach is where before the due date for performance, the contract breaker says “I am not going to perform when the date of performance comes about.” The innocent party is then said to have an election: they can elect to accept the breach, mitigate and sue for damages, OR they can elect to not accept the breach and continue performance of the contract. 
· If they elect to continue, there is no obligation to mitigate the loss. Yet, clearly, mitigation may have reduced the loss. 
· Some courts have permitted plaintiffs (innocent party) to elect to continue performance, and sue for the full damages.

v.
Time of Assessment

· Market price rule is the default:

· Sale of Goods Act: Where there is an available market for the goods, the measure of damages is to be ascertained by the difference between the contract price and the market or current price of the goods at the time when they ought to have been delivered, or if no time was fixed, at the time of the refusal to deliver

· Buyer’s remedy is s. 49(3); Seller’s remedy is s. 48(3)

· Date of breach is the default

· In tort, we try to restore the plaintiff to the position pre-tortious event

· In contract, we try to put the plaintiff in the position they would have been in had the contract been performed (expectation interest)

· The date of breach rule is subject to the obligation to mitigate and the point of assessment may shift to accommodate that obligation

· Must also be a market for the goods

· All of this is subject to a liquidation clause in the contract setting another date as the date of assessment

· Anticipatory breach also poses problems

· Assessment at date of trial/judgment is another option

· Choosing between the two dates is critical to recovery, given that money earns interest over time, but also inflation reduces the value of money

· Note: With a market price rule, the lack of an available market poses problems. The lack of an available market makes mitigation impossible, and therefore, the remedy would be specific performance.

· What we’re looking for is crystallization of loss. The plaintiff will assume all risks of market place fluctuation once the loss has crystallized. 

· Asamera Oil v. Sea Oil & General Corp; Baud Corp. v. Brook
· Two main principles:

· Plaintiff may recover all losses which are reasonably contemplated by the parties as liable to result from the breach.

· Plaintiff has a duty to mitigate losses.

· Plaintiff is entitled to the difference in value between the date of breach and the highest intermediate value to the point when it is reasonable to expect the plaintiff to resume the risk of the market place.

· Plaintiff must accept inherent risks of the market place and cannot speculate at the defendant's risk

· Exceptions:

· Impecuniosity

· Managerial control or unique investment opportunity

· Other legitimate interest in pursuing specific relief

· Unfair to saddle the defendant with the risk of market fluctuations while waiting for an opportune time to instigate legal proceedings. Losses should be avoided through mitigation.

· Even if mitigation is not required, the plaintiff must crystallize his claim either through mitigation or through prompt litigation

· To justify delaying the obligation to mitigate the plaintiff must demonstrate a “fair, real and substantial justification” on pursuing specific performance or injunction.

· Where circumstances reveal a substantial and legitimate interest in seeking performance versus damages, then a plaintiff will be able to justify inaction. Failing that, the plaintiff can recover losses which may otherwise be called “avoidable.”

a.
Moving Date of Damage Assessment

· Rationales for moving the date of damage assessment:

· Compensation for inflation

· Compensation for loss of use of money

· Perry v. Sidney Phillips
· Where there is a breach of contract, the innocent party is entitled to damages to remedy the breach.

· Cost assessed at the time when it is reasonable to make repairs. Increased cost is recoverable.

· Take difference in value of a house in the condition it was reported to be, versus actual condition it was in. 

· Cannot get cost of repairs. Surveyor is not a complete guarantor of the house.

· Therefore, use the difference in value at the date of acquisition. 

· What did the plaintiff actually pay for the house as against what he would have paid had he been aware of the defects?

· Difference between the value of the house at trial with the defects and without the defects?

· Question of the nature of the obligation undertaken by the surveyor.

· Surveyor has to disclose defects that impact upon price so that an informed decision can be made about purchase (this is the duty not the duty to guarantee that the purchaser gets a sound house)

b.
Specific Performance

· Default rule is date of breach

· Keep in mind the nature of the breach (Perry)

· Ask when plaintiff has to reassume risk of breach (Asamera)

· Other than common law damages (damages for breach/tortious conduct), there are also:

· Equitable damages (Courts of Justice Act, s. 99 – damages in lieu of specific performance or injunction)

· Equitable compensation (remedy that flows from breaches of equities substantive claims – breach of fiduciary duty, breach of trust, etc.)
· Wroth v. Tyler
· When should the damages be calculated? Time of contract? Time of judgment?
· Time of judgment. Damages assessed as difference in value between contract price and judgment price ($5,500).

· Court would normally order specific performance, but it would be highly unreasonable to make such an order if some other remedy could do justice
· Normally damages are measured as contract price less market price at time of breach ($1,500)
· However, goal is to put the injured party in the same situation as if the contract had been performed ($5,500)
· Rise in market prices made mitigation impossible

· Damages should be as close a substitute for specific performance as possible

· Rise in prices was contemplated by the parties, just not the amount. Do not need to contemplate the amount, however.

· Need to show head/type, not quantum.
· Johnson v. Agnew (see 145 and 147 in particular)
· In a contract for the sale of land, where a purchaser fails to complete, the vendor can either treat the purchaser as having repudiated, accept the repudiation and get damages (with no further performance of the contract), or get an order for specific performance with damages resulting from any loss arising from delay in performance.

· The vendor may proceed by action for the above remedies in the alternative. At trial, vendor will have to choose one.

· If vendor treats purchaser as having repudiated the contract and accepts that repudiation, he cannot seek specific performance later

· If the order for specific performance is not complied with, the vendor may either apply for enforcement or the order, or may apply for damages

· Where specific performance cannot be obtained for whatever reason, a plaintiff can go back and ask for damages instead.

· It would not be just to tie damages to the date of the original breach where the parties have been under an order of specific performance (i.e. continuing breach)

· Date should be when the “contract is lost” (i.e. when mortgagees sold the property)
· Semelhago v. Paramadevan

· A party entitled to specific performance is entitled to elect damages in lieu of (s. 99 of Courts of Justice Act)

· Where goods are involved, measuring as of date of breach is best based on mitigation

· Where goods are unique, this is difference (usually true for real estate)

· Value of a unique asset can change from date of breach to date of judgment. Damages for unique items are more appropriately set at the date of judgment.

· Common law did not contemplate awarding damages as a substitute for specific performance.

· However, this is statutory now. Damages that are awarded must be a true substitute for specific performance.

· Damages “in substitution” for specific performance must be a substitute, giving as nearly as may be what specific performance would have given.

· No basis for deductions not related to the value of the property subject to the contract.

H.
Deductions from Damages: Collateral Benefits

· Question arises where plaintiff’s loss is ameliorated by a payment from a third party (collateral source)
· Raises the problem of overcompensating the plaintiff (on the one hand), and giving a benefit to the defendant (on the other hand)
· Law should avoid both over and under compensation
· Plaintiff should not recover unless he can demonstrate a loss, and then only to the extent of that loss

· Subrogation is the legal means whereby one person (subrogee) recovers money paid to another person (subrogor) (i.e. insurance companies)
· Usually do not deduct for gifts (“benevolence exception”)
· Benefits received by the plaintiff through private insurance are not deductible from damage awards (“insurance exception”)
· Pensions are also not deductible (whether private or public)

· Unemployment benefits are also generally not deductible
· Workers Compensation plans usually have subrogation rights, so there usually isn’t a double recovery problem
· Welfare benefits are not deductible
· Some provinces have subrogation rights on their health care schemes (Alberta and Ontario). In these provinces, health care benefits are not deducted from awards. In provinces where the health insurer has no right of subrogation, health benefits are generally deducted from the plaintiff’s claim (losses would never be incurred by the plaintiff anyway)

· Courts will be hesitant to make deductions if there is any risk that a benefit may not be forthcoming
· Where there is a policy reason for giving an award (i.e. deterrence), courts will not make deductions

LAW OF EQUITY
 I.
Interlocutory Injunctions
· Injunction and specific performance are the 2 major equitable remedies

· Injunctions divided into permanent injunctions and interlocutory/interim injunctions

· Interim injunctions are short-term

· Interlocutory injunctions can be given to trial

· Both done before substantive merits of the case are heard

· Civil Proceeding:

· Period prior to any wrong being committed

· Can any legal remedy be sought in this period?

· Period leading up to trial

· Is commencement of an action crucial to jurisdiction to grant an injunction?

· Actual trial proceeding to judgment

· Execution of judgment

· Interlocutory injunctions are intended to preserve the status quo until a decision is made. Intended to maintain a position which, pending their resolution, will minimize possible prejudice and inconvenience as far as is practicable.

· An interlocutory injunction can be given ex parte or “on notice”

· Example, where freezing someone’s assets ( ex parte
· Interlocutory injunctions can be prohibitive or mandatory

· Prohibitive is a “shall not” 

· Mandatory is a “do this”
· Once the case is heard on its merits, the injunction will become permanent

· What courts say they do when granting injunctions:

· Real or unique property, great inconvenience/commercial uniqueness, damages hard to measure, confidentiality, procedural issues that make damages inadequate (bankruptcy), attacks to sentiment or dignity (defamation)

· What actually motivates courts to deny injunctions:

· Deference to other branches of government (reluctance to stay governmental action)

· Fear of over-enforcement (cost of specific relief outweighs advantage gained, or imposes too high a cost on defendant)

· Other procedural reasons (plaintiff has a weak case on the merits)


A.
Jurisdiction
· An injunction is an order granted by a court of competent jurisdiction that instructs a (legal) person to do, or refrain from doing a particular thing. Thus, an interlocutory injunction is simply an injunction granted during any proceeding prior to judgment.
· Courts have the power to award interlocutory relief where it is “just and convenient” to do so (Courts of Justice Act)
· Courts may also grant injunctions on the basis of their inherent jurisdiction
· Courts can vindicate legal rights (no right without a remedy)
· Power to control their own procedures


B.
Test for Interlocutory Injunctions



1.
Accessibility Threshold

· Accessibility Threshold:

· A legal cause of action requires two components:

· An infringed legal right

· Factual evidence that points to its infringement

· Accessibility thresholds describe the minimum level of proof of both components that a plaintiff must demonstrate before moving to the discretionary merits of the plaintiff’s case.

· Typical threshold is a prima facie case (Cyanamid and RJR)



2.
Irreparable Harm

· Interlocutory injunctions

· Irreparable harm is the raison d’etre

· Minimizing loss to date of trial
· BUT – refers to type of harm, not magnitude of harm

· No declared conclusion on rights

· Inadequacy of a remedy at law is a prerequisite for an injunction:

· Economic factors in which it is recognized that the substitution of a right into damages will undercompensate, or where there is an extreme risk of an imprecise measure of pecuniary loss (i.e. goodwill)
· Moral factors

· Administrative factors which recognize the difficulty a court may encounter in exercising its most coercive power of a recalcitrant defendant

· The function of interlocutory injunctions is to provide effective management of litigation so as to prevent the incursion of irreparable losses by the successful litigant.

· Irreparable loss as a concept means a loss that is incapable of being remedied by any other means at the time of trial.

· Irreparable loss requires an assessment of a number of issues:

· How is the loss irreparable?

· How much loss is irreparable?

· Who will suffer the irreparable loss?

· Function into practice:

· The strength of the applicant’s case measured by the likelihood that he or she will win on the merits. 

· The extent to which the applicant has shown that without the injunction he or she will suffer irreparable harm.

· The extent of the harm caused to the other party or third parties, should their activities be enjoined.

· The extent to which the court will take cognizance of the public interest in determining whether an injunction should be granted.

· Irreparable harm means:

· Damage to person or property that is impossible to repair; 

· Damage to an interest that is not easily susceptible to economic measurement; 

· A legal wrong that causes no financial or economic harm 

· Damages are ascertainable but unlikely to be recovered; 
· A threat to an interest that is so important that a substitutionary remedy (damages) is inappropriate; [constitutional and human rights] 

· An injury that has not yet occurred or a wrong that is continuing. 
· Approach court should take when considering an interlocutory injunction:

· Appraise the likelihood that various views of the facts and the law will prevail at trial, and

· Assess the probable loss of rights to each party if it acts on a view of the merits that proves to be erroneous.

· Must answer two questions:

· What is the quantifiable amount of irreparable harm?

· What is the degree of probability of error on our initial decision on the merits?

· RJR-Macdonald
· Irreparable harm refers to the nature of the harm suffered, rather than its magnitude. It is harm that cannot be quantified in monetary terms, or which either cannot be cured, usually because one party cannot collect damages from the other.

· How much harm is irreparable? Considered in the balance of convenience stage.

· Who will suffer the irreparable harm? Initially on the plaintiff, then considered in the balance of convenience.



3. 
Balance of convenience

· Must weigh plaintiff’s need for protection against the defendant’s need to be protected against injury from exercising his own legal rights should the defendant ultimately be successful at trial.
· Avoid merit adjudication
i.
Delay

· An unexplained delay by a plaintiff after he or she becomes aware of a possible infringement of rights can impact in 2 ways:

· Delay may constitute evidence that the harm suffered by the plaintiff is not considered serious, and therefore not irreparable

· In the period of delay, the defendant may have significantly changed its position increasing the likelihood of incurring irreparable harm.
· Two conditions must exist before delay will result in denial of equitable relief:

· An unreasonable period of time must have passed after the plaintiff becomes aware of the defendant’s violation of the plaintiff’s rights, and

· The defendant must suffer some prejudice if the relief is granted

C.
Alternative Tests

· Classical Model:

· Plaintiff must establish strong prima facie case (threshold)

· Plaintiff must show irreparable damage without injunction

· Balance of convenience. Weigh detriment to plaintiff if not granted, against the detriment against the defendant if given the injunction.

· Problems with Classical Model:

· Remedy was abused. Parties used it as a “preliminary trial” of the merits.

· Courts are ill equipped to handle increasing volume of litigation.

· New situations demanded new solutions, which were more than maintenance of the status quo.

· Changing relationship between law and equity, where equity asserted more substantive rights.

· A spectrum of choices:

· Strong prima facie (classical model)

· Prima Facie
· Good arguable case

· Neither frivolous nor vexatious

· Substantial question to be tried

· Serious question (closer to civil procedure notion)

· American Cyanamid (leading case – adopted by RJR-MacDonald)

· Both trial court and CA were bound to consider the affidavit evidence to establish a prima facie case

· Trial court was trying the infringement issue on conflicting affidavit evidence, without the benefit of oral testimony. Never went to third part of the test because prepared to hold on affidavit evidence that patent had not been infringed by Ethicon.

· CA found prima facie case in that the balance of convenience lay with the appellants, American Cyanamid.

· CA and trial court used prima facie test. This was interpreted to mean that it would only be upset on the hearing of the substantive issues if the affidavit evidence did not stand up in terms of probative value to that alleged at the hearing of the interlocutory relief.

· House of Lords looked at the underlying rationale for interlocutory relief. That was to protect the plaintiff from injury down to the date of trial where he or she could not be adequately compensated by damages.

· HL said no such rule as a prima facie test. It was sufficient if the plaintiff had a serious issue to be tried or a good arguable case, one which was not frivolous or vexatious.

· Then move to balance of convenience. If damages are adequate and defendant can pay, then injunction should be denied. If damages are inadequate, then need to consider whether risk to defendant can be protected by damage undertaking. If so, injunction should be granted. If not, then must weigh relative inconvenience of plaintiff against that of the defendant.

· Only where there is inconvenience to both sides do you move to the balance of inconvenience test. At this stage, maintenance of the status quo may be sufficient to tip it towards the plaintiff. Or, the court may engage in some merit adjudication as a last resort.
· Significance of American Cyanamid was the lower threshold and the down playing of merit adjudication in the balance of convenience part of the test.

· Series 5 Software Ltd. V. Clarke
· In deciding whether to grant interlocutory relief, the court should bear the following matters in mind:

· The grant of an interlocutory injunction is a matter of discretion and depends on all the facts of the case.

· There are no fixed rules as to when an injunction should or should not be granted.  The relief must be kept flexible. 

· Because of the practice adopted on the hearing of applications for interlocutory relief, the court should rarely attempt to resolve complex issues of disputed fact or law.  

· Major factors the court can bear in mind are: 

· the extent to which damages are likely to be an adequate remedy for each party and the ability of the other party to pay, 

· the balance of convenience, 

· the maintenance of the status quo, and 

· any clear view the court may reach as to the relative strength of the parties' cases.

· Yule v. Atlantic Pizza Delight
· 3 different tests:

· Multi-requisite test (classical model)

· American Cyanamid test

· Multi-factor test:

· If plaintiff’s action doesn’t succeed at trial, can they pay damages

· Is the order necessary to maintain the status quo
· Is there a strong prima facie case

· Will the pl. suffer irreparable harm

· Balance of convenience

· Defendant’s interest merits equal consideration.

· Alternatives:

· Grant Hammond

· Variable threshold model

· Leubsdorf model

· Model requires the judge to determine the degree of probability that the judge will make a mistake on both facts and law between the granting of the interlocutory order and the substantive trial of the merits.

· Sharpe

· Checklist approach

· Berryman

· Avoid merit adjudication at the interlocutory stage

· Accessibility threshold is simply a standing requirement to access the court

· Primary focus should be on the threat of incurring irreparable harm, and how to minimize it.


D
Undertakings

· Plaintiff will often be required to give an undertaking in damages in the event the defendant is successful at trial.
· Impecuniosity of the plaintiff is not an absolute barrier to getting an injunction, but it is a potent factor

· If a plaintiff either fails at the trial, or abandons the claim, the defendant is entitled to recover all his or her damages that flow from the wrongfully obtained interlocutory injunction, unless there are special circumstances to the contrary.

· i.e. Crown not required to give an undertaking

· Two areas in which undertakings will be called upon:

· Where the injunction should not have been granted, because the plaintiff loses at the substantive trial.

· Where the injunction is set aside as having been wrongfully obtained before trial.

· With respect to both areas, the type of harm experienced by the defendant will be of two types

· One will be as a result of the interference to the defendant’s lawful rights and interests. Breach of contract or tort.

· The other will be to the defendant’s procedural rights. Here, the injury is as a result of the plaintiff getting an injunction in circumstances where it would not be normally entitled. This injury arises even when the plaintiff is subsequently successful at the substantive trial.

· Court should utilize its discretion to award damages pursuant to the undertaking where other approaches to sanctioning the court’s concern at the plaintiff’s activities are inappropriate.

· Undertaking must be real and meaningful (i.e. plaintiff should not be impecunious). 

· Fortification: a likelihood of a significant loss arising as a result of the injunction and a sound basis for belief that the undertaking will be insufficient.

· When are damages determined?

· The court can determine forthwith that the undertaking as to damages should be enforced and can proceed at once to make an assessment of the damages. 

· The court may determine that the undertaking should be enforced but then direct an inquiry as to damages in which issues of causation and quantum will have to be considered. 

· The court can adjourn the application for the enforcement of the undertaking to the trial or further order.

· The court can determine forthwith that the undertaking is not to be enforced.


E
Ex Parte Applications

· Full and frank disclosure requires the following:

· Disclosure of material facts (as the court would define)

· Applicant must have made proper inquiries before application is made

· Extent of the inquiries depends on all the circumstances of the plaintiff’s case, including:

· Nature of the applicant’s case

· Probable effect on the defendant if order granted

· Degree of legitimate urgency at the time of making inquiries

· If material non-disclosure is proven, then the court should ensure that the applicant is deprived of the advantage he/she has derived from the wrongfully obtained injunction.

· Not every omission to disclose will automatically result in a discharge of the injunction. Ultimately, it is a question of how the court should exercise its discretion.

F
John and Jane Doe Orders (Adding Un-Named Parties to the Action)
· No injunction can be made against the world at large

· Only a party to an injunction order is bound by it (MacMillan Bloedel v. Simpson)

· But, once a person becomes aware of a court order, even if they aren’t a party to it, they are bound to observe it.

· Must prove that accused defied the court order in a public way (actus reus)

· With intent, knowledge or recklessness as to the fact that the public disobedience will tend to depreciate the authority of the court (mens rea)

· Injunctions can be made against unknown people

· Unknown people will be subject to power of the court once they are made aware of the injunction

· Order should not be given where there is a reasonable opportunity for the plaintiff to identify the putative defendant.

· Order should only be granted where there is a prospect that the defendant will be added to the proceedings.

· Concern for due process that contempt proceedings do not become another means of obtaining enforcement of judgments.

· A non-party could be made subject to an order where they were first appraised of the court order and given an opportunity to comply. The order should not be unduly broad and must be fair (MacMillan Bloedel).
II.
Interlocutory Injunctions: Specific Areas
A.
Mandatory Interlocutory Injunctions
· Two types:

· Restorative mandatory injunctions (restore status quo)

· Requires defendant to continue performing some positive obligation (such as a contract)

· If mandatory, may have a greater impact on expenditures, as opposed to being prevented from doing something (prohibitive injunctions)

· Threshold test is considered higher for mandatory interlocutory injunctions. 
· Applicant must demonstrate a good arguable case and a greater likelihood of case of winning at trial (Parker v. Canadian Tire Corp.)

· Steps to consider:

· Will the order entail of the defendant a greater waste of resources, either time or money, than merely being delayed in commencing some thing he or she would otherwise be entitled to do?

· Will the granting of the relief make it unlikely that the plaintiff will return to bring the matter on for trial?  Is the interlocutory proceeding going to give complete relief?

· Can the order be expressed with sufficient clarity so that the defendant and any subsequent court, knows what is expected of the defendant to be in compliance?

· Are there other ‘due process’ concerns about the use of coercive and intrusive power to achieve the particular end without the protection of a full trial?

· Has the defendant increased the impugned activities after being informed of the plaintiff’s request for judicial assistance?

B. Restraint of Trade Clauses
· Found in employment contracts, sale of business agreements, etc.

· Granting of injunction will turn on reasonableness of the clause

· Appropriate test for interlocutory relief:

· Good arguable case

· Strong prima facie case

· Irreparable harm

· Usually goodwill, loss of reputation, client relationships, etc.

· Balance of convenience

· Quickly turns to merit adjudication based on test of reasonableness of restraint of trade clause (Towers, Perrin, Foster & Crosby v. Cantin)

· Can’t really order a client to go back to a law firm. May order person to stop soliciting more business.

C. Intellectual Property
· Patents
· In patent matters, American Cyanamid test.

· Where court has previously upheld patent, highly likely that injunction will be granted.

· Need strong evidence to dispute validity.

· Trademarks
· In trademark matters, American Cyanamid test. In copyright matters, American Cyanamid test.

· Confidential Information
· For protection of confidential information:

· Commercial and trade secrets
· American Cyanamid test
· See Seager v. Copydex:

· Nothing very special (conversion)

· Something special (damages based on an account)

· Very special indeed (injunction, equitable compensation)

· Private information
· Where private character, and where privacy interest of individual is paramount over public interest in expression, court will grant injunction preventing public disclosure.

· Tort of invasion of privacy (US)

· Breach of confidence (UK)

· But, public interest in having free press

· Court should not arbitrate good taste

· Tort of privacy (NZ)

· Plaintiff will have to show:

· Compelling evidence of 

· Intended publication of

· Private information where there is 

· No legitimate public interest in the disclosure and

· The net effect of the above is highly offensive to a reasonable person
· If a permanent injunction would not be granted, neither should an interlocutory injunction be granted
D. Defamation and Injurious Falsehood
· Involves a violation of press freedom and freedom of expression

· Courts have suggested a very high standard is required

· Only granted in the rarest or clearest of cases

· Court reluctant to give an injunction where the defendant states that they are prepared to prove truth or fair comment of their statements at trial.

E.
Labour Disputes

· Court has inherent injunction to grant interlocutory relief over labour matters where no adequate alternative remedy exists (CP Ltd. V. Brotherhood of Maintenance of Way Employees)

· See s. 102, Courts of Justice Act. Must show that reasonable efforts to obtain police assistance have been unsuccessful.
· Secondary picketing (not covered by s. 102):

· Courts must insist upon some tortious interference or criminal activity directed against 3rd party before granting injunction (RWDSU Local 558 v. Pepsi-Cola Canada).

F.
Constitutional Litigation
· RJR-MacDonald
· Test for granting stay or injunction pending an action on constitutional validity:

· Serious constitutional issue to be determined

· Don’t want to determine complex factual and legal questions on limited evidence.

· Impracticable to undertake a section 1 analysis at this stage.

· Risk that tentative determination on merits would be made without AG’s being notified or filing pleadings.

· Compliance with statute will cause irreparable harm:

· At this stage, look at irreparable harm (harm which cannot be quantified in monetary terms or which cannot be cured as in where one party cannot collect damages from the other) to the applicant. Must consider the nature of the harm, not the magnitude. Financial damage following refusal of relief constitutes irreparable harm.

· Balance of convenience, taking into account the public interest:

· Public interest is a special factor, which must be considered. However, applicant can also raise public interest in upholding constitutional protections, but must show that harm is to public interest not merely self-interest.

· The public interest on the enforcing authority is easier than the private applicant. If public authority is charged with enforcement obligation, and impugned legislation is for protection of public, that is sufficient to show irreparable harm.

· Latent public interest: enforcement of government legislation, enforcement of Charter rights.

· Specific public interest: enforcement of particular impugned statute by government, measured against defendant’s vision of how particular legislation should be construed to ensure Charter scrutiny.

· Specific Individual Claims of Public Interest: focus on particular aspects of enforcement of legislation (i.e. impact on the applicant from denying a statutory benefit, or not allowing a politician to participate in a televised leader’s debate)

· Public interest in remedy sought: suspension or exemption.
1.
Concepts of Public Interest

· Latent public interest: enforcement of government legislation, enforcement of Charter rights

· Specific Public Interest: enforcement of particular impugned statute by government, measured against defendant’s vision of how particular legislation should be construed to ensure Charter scrutiny

· Specific Individual Claims of Public Interest: focus on particular aspects of enforcement of legislation (impact on applicant, etc.)

· Public Interest in remedy sought: suspension or exemption

· Applicant must convince court of the public interest benefits that will flow from the granting of the relief sought. More than protecting self-interest.

· Public authority is entitled to lower burden than private individual when establishing public interest. Sufficient to establish public duty of enforcement contained in legislation as promoting public interest.

· Court should refrain from ascertaining whether there will be an actual resultant harm if the statutory authority is restrained. Don’t want to evaluate government action.

· The extent of the order’s impact on the public is a legitimate criteria to use.

· Exceptions to default threshold test:

· A more detailed analysis of the merits is justified if the interlocutory action is going to be determinative of the dispute, OR

· Where the constitutional challenge presents a simple question of law alone.

III.
Interlocutory Mareva Injunctions
· Freezes assets

· Mareva injunction does not change any existing entitlements to the assets (i.e. creditors, etc.).

· Lister v. Stubbs (historical rule, which is no longer followed)
· Execution cannot be obtained prior to judgment

· Judgment cannot be obtained before trial

A.
Jurisdiction
· Mareva
· Jurisdiction

· Inherent jurisdiction

· Courts of Justice Act, s. 101

· Whether applicant must have substantive cause of action within court’s jurisdiction.

· 2 questions:

· Was there the possibility to effect service on the defendant outside the court’s jurisdiction?

· Have regard to civil procedure rules

· Need to have a cause of action in the jurisdiction in order to effect service outside the jurisdiction

· Was there such a thing as a free standing Mareva?

· No

· Motorola Credit Corp v. Uzan: jurisdiction to grant freezing order in aid of substantive proceedings elsewhere of whatever kind and wherever taking place

· Brotherhood of Maintenance and Way Employees v. CP Rail: Canadian courts have the jurisdiction to grant an injunction where there is a justiciable right, wherever that right may fall to be determined.

· Note: assets alone in the jurisdiction is not enough to confer jurisdiction.

· Note: Berryman believes this should be sufficient.

· Foreign Decrees

· Can an interlocutory injunction from a foreign court be enforced in Ontario?

· No: the foreign judgment must be final and for a fixed sum.

· BUT: Barrick Gold Corp. v. Lopehandia: judge expressed hope that plaintiff may be able to take injunction and have it enforced before a BC court

· Federal Factor:

· The nature of jurisdiction in a federal state is a factor, albeit a factor of grave importance.

· The importance of this factor will depend on the existence of workable reciprocal enforcement of judgment legislation between the provinces. See Gateway Village Investments v. Sybra Food Services.

A. Accessibility Threshold
· UK: good arguable case, serious question to be tried

· Ontario: strong prima facie case (Consolidated Fastfrate)

· BC: good arguable case (American Cyanamid, Mooney v. Orr)

· US: No federal Mareva jurisdiction, but state court may have a power

B. Dissipation of Assets
· UK: demonstrate a real risk that the defendant may dissipate his or her assets in order to evade judgment

· Does not require proof of nefarious intent.

· Ontario: Demonstrate that the defendant has been dealing with his or her assets in a manner clearly distinct from his or her normal or ordinary course of business or living (Aetna)
· R. v. Fastfrate:

· Majority: require intent or improper motive

· Minority: focus on effect

· Size of judgment to be obtained against defendant

· Effect on financial position of defendant

· Timing of the removal of assets

· Whether payment to meet legitimate business debt

· Ability to trade through business reorganization

· Possibility of reciprocal enforcement

· BC: focus upon just and convenient jurisdiction and balance interest of the parties (similar to ON minority)

C. Impact on Third Parties
· Mareva is an in personam injunction, not an in rem injunction. 
· Since the Mareva injunction proscribes the defendant’s ability to deal with his or her assets it does not operate to affect the rights of other third parties over the same assets.

· Z Ltd. v. A-Z and AA-LL:

· If third parties are put to expense or incur any other liability, as a result of complying with the order, they are entitled to complete indemnification by the plaintiff. Court can request a specific undertaking from the plaintiff to this effect.
· Plaintiff should give as much specificity to the bank so they can identify what assets are covered by the injunction and to what extent.

· If the plaintiff cannot give sufficient detail, he can request the third party to undertake a search and the cost of such search will be recoverable against the plaintiff.

· Plaintiff should give the names of the third parties to whom it is proposed to give notice of the injunction so that they can be included in the order, although other names can be added subsequently.

· It is appropriate to stipulate an amount equal to the plaintiff’s claim in any order addressed to the defendant in person, against a third party, who may not necessarily know the value of the defendant’s assets.  However, it may be more appropriate to stipulate that all the assets held by the third party are covered by the order.

· If the defendant is entitled to draw upon the account held by the third party to meet ‘normal living expenses’ an amount should be stipulated.  Or, in the case of a business, the defendant is allowed to make expenditures “in the ordinary and proper course of business”.  A third party should not be expected to determine the veracity of the defendant’s expenditures.

· An order can be made affective over a joint account if the court so orders, although the court must have good reason for believing that the assets in the account are the assets of the defendant.

· The court should insure an early return date when granting the Mareva injunction so that either the defendant or third party can be given the earliest possible opportunity of being heard if they wish to challenge the order or parts of it.

D. Extra-Territoriality
· Jurisdiction as it applies to the defendant’s removal of assets away from the court’s jurisdiction.

· Third parties have been subject to Mareva injunctions where they have notice of the order and the injunction is cast in sufficient terms to define what is required of the third party to comply. However, a third party outside the court’s jurisdiction cannot be made subject to the order because this would amount to an excessive claim of extra-territoriality and thus violate the principles of comity amongst national courts.

· May be able to get around it by requiring the named defendant to give written instructions to his foreign bank to freeze accounts immediately. This could circumvent excessive territorial reach. Relationship between customer and bank is usually contractual and requires the bank to obey the customer’s instructions.

· Assets held off shore:

· Factors to consider when granting a Mareva injunction having extra-territorial effect:

· Nature of the transaction giving rise to the cause of action

· Risks inherent in the transaction

· Residency of the defendant

· Enforcement rights for judgment creditors in the jurisdiction where the respondent's assets are located
· The amount of the claim
· The history of the defendant's conduct 

IV.
Interlocutory Anton Piller Injunctions

· The AP order is not a search warrant nor is it a civil search warrant and there is no authority granted by an AP order to demand entry to any location (be it a home or a place of business) 
· No right and authority to force entry if that demand is not acceded to.  
· Rather, an AP order allows a request for entry and that request may be denied, but if so, the denier faces contempt proceedings for failure to give permission which the court has ordered.  
· There is no empowerment of the person who has obtained an AP order to force entry; that person has no legal ability or capability to do so.

· Areas where Anton Piller injunction utilized:

· Cases which are dispositive of issues confronting the applicant. Securing property that is infringing intellectual property rights.

· Cases where the preservation of evidence is necessary to prove substantive cause of action.

· To enforce restraint of trade clauses.

· Supplement to a Mareva injunction.

· Supplement to the discovery process.

· Extra-territorial Anton Piller orders.
· Plaintiff must have a strong prima facie case

· Can demonstrate that on the facts, absent such an order, there is a real possibility relevant evidence will be destroyed or otherwise made to disappear.

· Threefold safeguards:

· Carefully drawn order which identifies the material to be seized and sets out safeguards to deal with privilege documents.

· A vigilant court appointed supervising solicitor who is independent of the parties.

· A sense of self-restraint on the part of those executing the order.

A.
Jurisdiction

· Rules relating to interim inspection of documents and interim preservation of property [Ont. rules 32.01 and 45.01]. 
· Problems with interrogatories
· Problems with ex parte applications

· As a function of the court’s power to do what is ‘just and convenient’. S. 101 Courts of Justice Act 

· As a function of court’s inherent jurisdiction to control its own civil procedure.


1.
Injunction to Dispose of the Issues

· The property is the subject of the dispute
· Securing property that is infringing intellectual property rights
· International property field where plaintiff knows that the defendant is selling, retailing, manufacturing pirated materials
· In those cases what plaintiff trying to recover is the actual infringing material – get it off the market
· Anton orders can be granted any time of day so can be effective in this area
· Plaintiff can come back on return motion and invariably move towards default judgment, etc and defendant in these cases don’t want to bother defending these cases, so default judgment will be entered against them



2.
Injunction to Preserve Evidence

· Property is necessary evidence to further a substantive cause of action
· Cases where the preservation of evidence is necessary to prove substantive cause of action.
· Truly cases where plaintiff requires documentary evidence
· Plaintiff may have no proprietary interest in the property

· Mere recovery of the documents alone will not compensate for the plaintiff’s injury


B.
Accessibility Threshold

· Plaintiff must show a [extremely] strong prima facie case.
· The extraordinary nature of the Anton Piller order is reflected in the universal acceptance that the threshold test should be a ‘strong prima facie case’
· Rank Film Distributors Ltd. v. Video Information Centre [1982] A.C. 380 
· Pulse Microsystems Ltd. v. SafeSoft Systems Inc. (1996), 134 D.L.R. (4th) 701 (Man.C.A.). 

C.
Elements of the Injunction

· That the damage, actual or potential, must be very serious for the applicant.

· There must be clear and convincing evidence that the defendant has in his/her possession incriminating documents or property and a real possibility that they may destroy such material before an application inter parte could be made

· This criterion has been described as “normally the crucial element of proof

· [Adobe Systems Inc. v. KLJ Computer Solutions Inc. [1999] 3 F.C. 621 per Richard A.C.J.] 
· Proving that someone will destroy docs is a hard thing to do
· What appears to be happening is fall in three types of areas:
· Ease of removal and disposal -Where the counterfeit items can be easily removed and disposed courts have concluded that there is a real possibility of destruction. 
· Transient nature of the defendant and his or her business - The transient nature of the defendant’s business has allowed some courts to take judicial notice of the activities of street vendors and flea market operators where, based on experience, there is a high propensity to market infringing articles.
· Prior experience - Some courts have accepted evidence of prior widespread infringement by other third parties that have destroyed or removed counterfeit items or incriminating documents as evidence of a similar disposition by the defendant before the court.


D.
Procedural Safeguards

· Limits on time of execution
· Limits on who may be present at execution
· Solicitor’s obligation to explain order to defendant
· Defendant’s right to seek counsel
· Extent of search and seizure
· Limits on search of residential property
· Custody of material seized – copying of computer records and written records
· Review motion
· See also Ridgewood Electric Ltd (1990) v. Robbie (2005) 74 OR (3d) 514 and Celanese.
· Threefold safeguards: to an Anton Piller order 

· Carefully drawn order which identifies the material to be seized and sets out safeguards to deal with privilege documents.
· Should spell out in more detail how to deal with privilege and seal
· A vigilant court appointed supervising solicitor who is independent of the parties.
· Level of protection defendant probably wouldn't want, and we see sufficiency of order now where can refuse and get own solicitor- and extent cost borne by plaintiff, then in terms of legitimate plaintiff interest becomes an additional burden, puts them in question of whether can seek Anton Piller order
· Public point of view say regard property rights as victimless crimes- why want to engage policy in the suing of copyright violations?
· A sense of self-restraint on the part of those executing the order.
· Stringent requirements of its execution



1.
Form of Order

· Rolling Anton Piller orders before the Federal Court 
· Fila Canada Inc. v. Doe casebook page 965.


2.
Charter Issues

· See Ontario Realty Corporation v. Gabriele & Sons Ltd. (2002), 50 O.R. (3d) 539 (CB 973)
· Allege excess of authority to grant civil search warrant pursuant to Courts of Justice Act

· Seen to be exercise of inherent jurisdiction, also between private actors not subject to charter scrutiny, nor a search warrant. 
· If Charter applies, allege violation of s.8 unreasonable search and seizure 
· In compliance with requirements in Hunter v. Southam Inc. [1984] 2 SCR 145.  “prior judicial authorization from an impartial adjudicator acting judicially by reference to objective standards”.


E.
Extra-Territorial Application

· Cook Industries Inc. v. Galligher [1979] 1 Ch. 439
· Painting ownership in contention
· Action being heard in the UK- painting was allegedly in apartment in Paris
· Court gave Anton Piller order requiring defendant to allow access to apartment in Paris so they could verify status of painting
· Because Anton Piller acts in personam, as long as defendant is amenable to court's jurisdiction, can still get contempt of court ( not violation of extra-territoriality

F.
Interrogatories and Self-Incrimination
· Questions explained to parties that they are required to answer- to find out who is supplier and manufacturer
· This then raised the issue that person required to answer questions may in fact be incriminating themselves in criminal offence
· Both a common law protection and statutory
· United Kingdom Position:
· Bound by Rank Film - defendant cannot be ordered to answer interrogatories that would incriminate.
· Legislature has abrogated Rank Film with respect to intellectual property and passing-off disputes.
· English legislature took away common law principle from context of international property disputes
· New Zealand
· Busby cb 973 note. Creates common law privilege that compels the witness to answer, but provides a privilege against the subsequent use of the answers in any criminal prosecution of the defendant.
· Utility- so require them to answer the questions but defer privilege of use of that info against them
· Canada
· Provincial and Federal Evidence Acts create a statutory privilege that compels the witness to answer but provides a privilege against subsequent use of the answers in criminal proceedings brought against the defendant.
· But: Statutory provision probably does not apply to Mareva or Anton Piller defendant who is not a ‘witness’ in any ‘proceedings’.
· Contemplates when witness or in discovery- lawyer saying claim privilege against self incrimination
· Witness can answer with the privilege
· So not really a witness in that case
· Hard to indicate if this is a proceeding contemplated under the Evidence Act
· Evidence Act written not with Anton Piller in mind
· Likely, that defendant will be compelled to answer without conferment of a privilege.
· Not given protection likely in criminal proceeding because Evidence Act provisions were created as complete code on right against self incrimination privilege, so either covered by acts but if not covered, then no resort to common law privilege, because it has been appealed

V.
Perpetual Injunctions

· General Principles
· A cause of action (although note that some injunctions are procedural – Mareva, Anton Piller, Anti-suit, etc.)
· Irreparable harm (damages are an inadequate remedy)
· No impediment to the court’s discretion to grant an injunction

A.
Inadequacy of Damages

· Criteria Used to Evaluate Perpetual Injunctions

· Inadequacy of damages

· Damage that is impossible to repair

· Damage to an interest that is not easily susceptible to economic measurement

· A legal wrong that causes no financial or economic harm

· Ascertainable damages, which are unlikely to be recovered

· An injury that has not yet occurred, or a continuing wrong

· Type of right infringed

· Inalienable rights/Constitutional (Inalienable rights)

· Criminal sanctions

· Injunctions

· Protection of real property (property rules)

· Injunctions

· Damages

· Other rights/Contractual/Bodily Integrity (liability rules)

· Damages

· May be some analysis as to who is attempting to assert the right, versus who is violating the right

· Benefit and Burden

· Where the cost of compliance with an injunction would significantly exceed the damages a court would award in compensation, it is unlikely that an injunction will be granted

· On the other hand, difficulty with quantifying the plaintiff’s loss, coupled with reasonableness in pursuing an injunction will result in the injunction being granted, unless the burden on the defendant is so overwhelming

· Supervision (Co-op Stores)

· Problems associated with the possibility of repeated applications to ensure compliance

· Problems associated with the engagement of court supervisors

· Problems associated with the impact of the court’s order on others beyond the litigants

· Problems associated with cost of compliance on defendant

· Sundry factors

· Some equitable defences (i.e. plaintiff must come with clean hands, hardship on defendant, etc.)


B.
Discretionary Factors

· Consider delay, unclean hands, hardship and impossibility of performance
· Delay:

· Finite dates for particular causes of action (limitation periods)
· Plaintiffs must act promptly once they are aware of someone violating their rights
· Two conditions:

· Delay must be unreasonable

· Defendant must suffer some prejudice if the relief is granted

· Unclean hands:

· He who comes to equity must come with clean hands

· Courts will reject an injunction where:
· Plaintiff’s right has been obtained unlawfully

· Plaintiff guilty of equitable fraud

· Injunction would further a deception by the plaintiff

· Hardship:

· Defendant must show that the hardship is of a serious nature, and will be disproportionate to the injury experienced by the plaintiff if the injunction is denied.
· Impossibility of Performance:

· Injunctions that are impossible to perform will not be granted

C.
Quia Timet Injunctions
· A Quia timet injunction is peculiar in that there is no action in common law (no injury), but the plaintiff feels there may be an injury on the horizon. 

· Can force defendant to stop doing something now, even though there is no harm being done.

· Permanent remedy granted in anticipation of actual harm being done

· No common law action (no harm done)

· Requires proof of irreparable harm and proof of imminent harm (temporal sense – looks at timeliness) or that the action is not pre-mature (probability of harm – factors supporting action have crystallized)

· Does not cut off a common law remedy if the harm does come to pass

· In Hoopers v. Rogers (679), the risk to the plaintiff was the undermining of the plaintiff’s farmhouse. Plaintiff seemed to prove their case, despite the fact that the erosion would take a long time to affect the house. However, the erosion was inevitable (100% probability). Action had crystallized.

· Proof that when the apprehended damage, when it comes, will be substantial.

D. Mandatory Injunctions
· A perpetual mandatory injunction obligates the defendant to undertake some affirmative work either to restore any damage caused by her wrong, or to continue to perform an obligation owed to the plaintiff.

· Morris v. Redland Brick deals with a mandatory quia timet injunction

· Plaintiff must show a very strong probability that grave damage will accrue in the future

· Damages would be an inadequate remedy

· Whereas the cost to the defendant is not a consideration when deciding to grant a prohibitive injunction, it is important when granting a mandatory injunction
· Where the defendant has acted wantonly, the cost of repairs goes against the defendant

· Where the defendant has acted reasonably, the cost will be considered where

· No legal wrong has yet been committed and

· The plaintiff still has a remedy for damages at common law

· Defendant must know precisely what has to be done to comply with the injunction

· Timeliness of plaintiff’s action

· If brought too early, plaintiff may be denied injunction on grounds of pre-maturity.

· If plaintiff waits, the cost of compliance to the defendant may increase such that court denies injunction relief based on benefit and burden analysis.
VI.
Injunctions to Protect Property

A.
Trespass
· Note: nuisance is indirect; trespass is a direct interference

· Either protect property with injunction or look to the following factors to grant either damages in lieu of or suspend operation of injunction:

· Social utility of the defendant’s conduct

· Deliberateness of the defendant’s actions

· Permanence of the trespass

· Courts in Canada tend to build in performance standards into the injunction (i.e. who can be on the land, for how long, etc.).

· In Goodson v. Richardson, the plaintiff is granted an injunction. The property rights of the property owner are protected. Can only be given up by free consent, even if the plaintiff is being unneighbourly.

· Difficult to deny injunction where direct infringement of plaintiff’s property. Would otherwise appear that the court is sanctioning private expropriation if damages were routinely the remedy.

· Defendant’s deliberate conduct to trespass favours granting an injunction to the plaintiff to vindicate plaintiff’s rights. Inadvertence of the defendant may justify suspension of injunction.

· Plaintiff’s motive for wanting the injunction is irrelevant. Plaintiff can act irrationally or with a desire to extract the highest price possible from the defendant for the right to trespass.

B.
Nuisance
· What constitutes a nuisance is a fluid concept

· A nuisance is an indirect and continuing interference with the enjoyment of land by the actions of a neighbour. It has to be an unreasonable usage, and a substantial interference to constitute a nuisance.

· More complex policy choices are involved in balancing interests, particularly the public interest.

· Each party has a legitimate claim to exploitation of their property to the fullest (versus trespass).

· Three levels of protection which the law can accord:

· Liability Rules: commodity is exchanged at an objective judicially determined value (damages) (i.e. conversion and negligence)

· Property Rules: person must buy from the holder in a voluntary transaction (i.e. trespass to land)

· Inalienable Rules: the law does not allow the transfer of the right at all. Most constitutional rights are of this type (e.g. the right to vote, anti-discrimination provisions)
· Four types of remedial possibilities:

· Grant an injunction (property type rule)

· Deny the injunction and any other remedy (favours the polluter – property type rule)

· Grant damages (liability type rule) 

· Compensatory injunction (grant the injunction with compensation to the polluter – a liability type rule) (see Spur Industries)

· In Miller v. Jackson, a homeowner adjoins a cricket field, and cricket balls kept entering his property. Court holds that this is not a public nuisance. Court is guided by the belief that it is socially useful to have cricket played in the community. Public interest can be used substantively to find no remedy, or it can be used at a remedy stage to tip the balance.

· In Party v. Hiscock (723), the plaintiff’s house adjoined a soccer field. The court here granted an injunction. Treated almost like a trespass.

· In Kennaway v. Thompson and Ward v. Magnum (723), an injunction wasn’t granted in a categorical sense that said the nuisance had to stop. However, both built in performance standards. Both were about intensity and level of noise. 

· Sharpe would favour damages versus injunctions. Hard to negotiate after the fact where there is an inefficient injunction.

· Damages in lieu of injunction having prospective effect:

· Shelfer v. City of London Electric Lighting Co.
· It may be stated as a good working rule that:

· If the injury to the plaintiff’s legal rights is small

· And is one which is capable of being estimated in money

· And is one which can be adequately compensated by a small money payment

· And the case is one which it would be oppressive to the defendant to grant an injunction

· Then damages in substitution for an injunction may be given

· Works for trespass and nuisance cases.

· Outer edge of nuisance injunctions (Bommer v. Atlantic Cement Co.)

· Public interest rights versus property rights

VII.
Injunctions to Enforce Public Rights
A.
Public Nuisances
· When can the AG seek an injunction to enjoin a public nuisance?

· Standing of the AG based on parens patrie (parent of country)

· What constitutes a public nuisance?

· A public nuisance is a nuisance which is so widespread in its range or so indiscriminate in its effect that it would not be reasonable to expect one person to take proceedings on his own responsibility to put a stop to it, but that it should be taken on the responsibility of the community at large.

· Public nuisance involves unreasonable interference with public rights (health, safety, comfort, morality).

· Need not be a criminal act.

· Obstruction of highways, excessive noise, large crowds, pollution, etc.

· Once AG has shown that a public nuisance exists, the court has discretion to grant or deny injunction. Rarely will it give damages.

· AG does not have to show actual or potential damage. The harm to the public in breaching the law is sufficient to justify the injunction. BUT, must establish evidence of public nuisance (AG failed to show this in AG Nova Scotia v. Beaver)

· The treatment of irreparable harm is quite different where the AG brings a suit for public nuisance. The AG is not required to show irreparable harm in the sense that damages would be an inadequate remedy. The AG is entitled to make the claim that any breach of the law constitutes irreparable harm in that the public suffers.

· The engagement of arguments about the public interest change. The court now has before it the chief legal officer whose function is to represent the public interest. The court is entitled to take cognizance of this representation. (AG for BC v. Couillard and AG Nova Scotia v. Beaver).

· Must be a pressing and persistent problem.

· Although it remains discretionary for the court whether to grant an injunction, where the AG requests one, the court will be more disposed to exercise the discretion in the AG’s favour.

· When can a private citizen seek an injunction to enjoin a public nuisance?
· Harder for a private citizen to get an injunction

· Individuals may pursue an action for a public nuisance in their own capacity if they can satisfy the appropriate standing requirement. To establish standing, an applicant must show either:
· That the public nuisance also constitutes a private nuisance on the applicant’s property and that the applicant has suffered some special or particular injury over and above that suffered by the community at large.

· A special interest must be something that is direct and substantial, and is of a type that is a difference in kind, nor merely degree.

· A special interest is not proven if all that the plaintiff can show that he will suffer a loss through incurring the cost of the litigation, or simply right a wrong, or win a matter of principle.

· OR, ex relator proceeding
B.
In Aid of Criminal Law
· When can the AG seek an injunction to enjoin a criminal act?

· Where the law has been flouted by repeated breaches, or where the penalty is inadequate (i.e. AG for Alberta v. Plantation Indoor Plants)

· No actual or threatened injury to person or property need be proved before the AG is entitled to the order

· However, for interlocutory order, must establish irreparable harm (AG Ontario v. Ontario Teachers Federation)

· Only in exceptional cases will the AG be entitled to an injunction. Courts are concerned with double jeopardy, punishment in excess of prescribed penalty, no jury or civil procedural safeguards for the accused.

· Injunction can be granted in advance of any criminal activity. 

· When can a private citizen seek an injunction to enjoin a criminal act?

· Private prosecution: a private citizen can bring a private prosecution, but AG can always stay the proceedings.

· Other way is an ex relator action:

· Standing: brought in the name of the AG who retains ultimate control over the proceeding. A private individual can bring an ex relator action whereby the AG lends his or her name to the action to uphold the public interest, but allows the individual to carry the litigation. The AG has a discretion to allow these proceedings and can take over at any stage. 

· See Gouriet:

· No right to bring an action in own name to enforce a public nuisance, criminal law or public right unless within one of the exceptions to Gouriet.

· No right of individual to question AG’s exercise of ex relator power.

· Exceptions to Gouriet principle:

· Where the plaintiff does not suffer interference to any private right, but that in respect of a public right, the plaintiff suffers special damage over and above that experienced by the public at large.

· To identify a public right:

· Can be granted by statute (i.e. ratepayer has a right to seek an injunction to enforce a by-law)

·  Can be inferred from statute. Must show that statute was enacted to provide a benefit or confer a protection on a particular class of individuals and not merely to prevent the accused from committing the wrong:

· For whose benefit was the Act passed?

· Was it passed in the interest of the public at large, or for a particular class of persons, or both?

· Whether the plaintiff was within a class of persons the Act was designed to benefit?

· Whether the damage suffered by the plaintiff was the kind of damage the statute was intended to prevent?

· Whether the penalties prescribed in the Act are adequate?

· Does the Act set up a scheme designed to exclusively carry out the objects of the Act?

· See Whistler Cable TV v. IREC Canada.

· Suit brought by Competitor

C. Issues with Ex Relator Standing
· When can a private citizen challenge the exercise of the AG’s discretion to refuse to allow his/her name to be joined in an ex relator action?
· In Borowski, the Supreme Court of Canada laid down several criteria by which an individual could have standing to attack the constitutional validity of legislation or governmental action:
· A justiciable issue
· Genuine interest in the litigation, and a serious issue to be determined (not necessarily a pecuniary interest)
· That there is no other reasonable or effective manner in which the issue may be brought before the court (i.e. AG refuses to act)
· In Findlay v. Minister of Finance, a private citizen may also have standing to get an injunction or a declaration (statement of rights without any sanctioning of those rights) to challenge administrative action (i.e. statutory body which has acted in excess of its authority or without authority)
VIII.
Specific Performance

· Equitable remedy that orders a defaulting promisor to keep his contractual bargain under pain of contempt of court


A.
Supervision

· Courts have been concerned with having to supervise the execution of orders for specific performance
· Courts should make orders for specific performance as clear as possible to ensure that parties need not return to court for clarifications
· Also, certain contractual obligations may span years (versus a simple contractual exchange). Hard to force parties to continue a relationship-based contract (i.e. installment contract)
· Breach of specific performance will amount to contempt

· Almost impossible to force a recalcitrant defendant to perform a services contract

B. 
Mutuality

· Negative Mutuality:

· The plaintiff, even though otherwise entitled to specific performance, will be denied specific performance if the defendant could not have obtained a similar decree. [Fry]
· Affirmative Mutuality:
· The plaintiff, even though otherwise not entitled to specific performance will be granted specific performance if the defendant could have obtained it. [Ames]
· Price v. Strange cb page 1206 – lack of mutuality determined at time of trial not date of contract or breach.
· Current rationale is to ensure that if specific performance is given to A (plaintiff), then B (defendant) will still have effective remedies to pursue against A to ensure contract compliance should A then breach reciprocal contractual obligations still owed to B.  [Spry – Equitable Remedies, and Berryman -The Law of Equitable Remedies] 

· Provide bond, 

· Give Undertaking, 

· Third Party complete work

IX.
Specific Performance: Discretionary Defences

· Equity will not assist a Volunteer

· Requires actual “consideration” to have been provided, but court will not look at adequacy of consideration.

· However, inadequate consideration may be evidence of an improvident bargain such that specific performance will be denied based upon hardship or unconscionable dealing.
· Delay or Laches
· Interaction with statutory limitation periods

· Limitation Act (Ontario) (deals with contracts)

· Real Property Limitations Act (Ontario) (deals with leases and other rights to property)

· Two conditions must be fulfilled:

· That there has been an unreasonable delay in the commencement of the proceedings

· In all the circumstances, the consequences of the delay render the grant of the equitable relief unreasonable or unjust

· Acquiescence on plaintiff’s behalf – plaintiff’s assent to the violation of his/her rights after he has gained knowledge of the violation. Plaintiff must have capacity, knowledge and freedom to make informed decisions about acquiescence.

· Change in position by defendant, which may make the imposition of the remedy unreasonable.
· Clean Hands
· He who comes to equity must come with clean hands
· Hardship

· Need to distinguish between “unfairness” which focuses upon the plaintiff’s conduct, but with specific reference to the particular circumstances of the defendant (unconscionability)

· And, hardship, which focuses upon the actual impact on the defendant if the specific performance order is made.

· Questions:

· Hardship to both parties considered

· Hardship at time of contracting and not subsequent hardship

· Must be severe hardship (extraordinary and persuasive circumstances)

X.
Specific Performance: Sale of Land


A.
Purchaser’s Application

· Purchaser’s action for specific performance and abatement of purchase price

· Deficiency in title or contractual term and not misrepresentation
· BUT check ‘annulment clause in sale and purchase agreement’


1.
Adequacy of Damages

· General presumption that specific performance is the only remedy where land is involved.

· Real estate is now mass produced. Another similar property is frequently, although not always, available.

· Plaintiff must prove that damages are inadequate.


2.
Uniqueness

· An argument: Every piece of land has particular characteristics not reproduced by any other ( specific performance only way to ensure those characteristics are exchanged in the contract ([proves that common law remedy inadequate)

· Accurate argument where long history of land ownership and a limit to amount of land available
· A presumption that land is considered unique per se?
· Semelhago v. Paramadevan cb 1114 need to show ‘some fair, real and substantial justification’ for specific performance [Asamera cb. 98].

· This case said that before you can get specific performance decree need fair real and substantial justification

· Got language from Asamera
· If purchasing land for investment purchases then confined to damages as remedy not specific performance
· John Dodge Holdings Ltd. v. 805062 Ontario Ltd. (2001),56 O.R. (3d) 341 (Sup.Ct.Gen.Div.) affirmed (2003), 63 OR (3d) 304, cb page 1117.
· Case where vendor of land being purchased by Dodge- a hotel operator
· Defendant owned large plot of land there, subdividing part and contracted to sell to Dodge, part of requirement to do this is rezoning approvals
· Needed to do so anyways for their own requirements
· Found they could do without rezoning and tried to escape from the deal
· Dodge wanted sp performance of contract to force them to obtain approvals
· Court grants sp performance in this case 
· Judge points to specific aspects of this property in terms of location ( handiness to main road and the benefits created by having this property developed as hotel and close proximity to other hotel on the property
· Uniqueness is not to be equated with singularity – (opposite of what we would think)
· The property has a quality that makes it especially suitable for the proposed use that cannot be reasonably duplicated elsewhere.
· Access to main road, synergy to other properties, etc. made it unique
· Uniqueness has both a subjective and objective aspect
· The subjective aspect is less pronounced in commercial transactions and more significant in residential transactions. The subjective aspect should be examined from the plaintiff’s point of view at the time of contract. 
· Uniqueness is to be determined at the time of contract.
· The onus of proof lies on the plaintiff seeking the remedy. However, the plaintiff does not have to prove a negative and demonstrate the complete absence of comparable properties.

· Domowicz v. Orsa Investments Ltd. cb 1105
· Particular physical characteristics of the property - classic uniqueness criteria

· Particular transactional characteristics of the property - commercial uniqueness.

· Personal or subjective attributes of the plaintiff in wishing to purchase the particular property



3.
“Interest” in Land

· Must have an “interest” in land (can be anything, i.e. a lease)

· Verrall v. Great Yarmouth Borough Council [1981] QB 202 (CA)



4.
Specific Performance of Foreign Land

· Law of the place where the land is situated governs the rights over the property (lex situs)

· Court may force defendant to transfer property if it has in personam jurisdiction over the defendant
· Four criteria:

· Court must have in personam jurisdiction over the defendant

· There must be a personal obligation between the parties. 

· Domestic court must be able to supervise the execution of the judgment

· Court will not exercise if no effect in the foreign jurisdiction.


B.
Vendor’s Application

· Vendor’s action for specific performance and abatement of purchase price.
· Look for substantial compliance
· Hoover v. Mark Minor Homes
· Vendor had agreed to sell land with an abattoir on it. Had to fill a pit with clay, but filled it with sand. Purchaser refused to close. Vendor able to get specific performance of the contract.


C.
Building Contracts

· Criteria for awarding specific performance:
· See Ryan v. Mutual Tontine Westminster Chambers Association cb page 1041
· The work must be able to be described in the order with sufficient clarity and certainty.
· The plaintiff has a substantial interest in performance and can not be compensated adequately by damages.
· The defendant has, by the contract, obtained possession of the land on which the work is to be done.

D.
Certificate of Pending Litigation (lis pendens)

· On Ontario, s. 103(6)(a)(ii), Courts of Justice Act
· Available on ex parte motion

· To obtain on summary motion, plaintiff must show he has a triable issue in respect of whether plaintiff has a reasonable claim to an interest in the land

· When challenged, plaintiff must prove a reasonable claim to an interest in the land

· This onus is distinct from eventual substantive trial of merits of plaintiff’s claim

· Criteria used:

· Whether land is unique

· Intent of parties in acquiring land

· Whether there is an alternative claim for damages

· Ease or difficulty to quantify damages

· Presence of another purchaser

· Whether damages is a satisfactory remedy

· Whether plaintiff is a shell company

· Harm to each party if certificate granted

· Prior to certificate of pending litigation being obtained, the plaintiff may place a caution on the Land Registry.

XI.
Enforcement


A.
Civil and Criminal Contempt



1.
Civil Contempt

· Civil contempt: aiming at compliance of the interlocutory injunction



2.
Criminal Contempt

· Criminal contempt: aimed at prosecuting open defiance of a court order


B.
Elements of a Contempt Citation

· An order

· Binding those to whom it is addressed, including non-parties with notice

· Breach of the order (actus reus with knowledge that act will disobey the order)

C.
Sanctions

· For civil contempt, court may impose a fine, payable to the state
· Court looks to:

· Gravity of the offence

· Whether action was deliberate

· Chance of rehabilitation

· Mitigating factors
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