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Background

Court Structure

· Every state has at least one district court, and some have more than one

· No district court covers more than one state

· Federal courts are courts of “limited jurisdiction”

· Two primary reasons for filing in federal court:

· Federal question

· Diversity of citizenship & over $75,000 in question

· No plaintiff can be a resident of the same state as a defendant

· State courts are courts of “general jurisdiction”

· Some exceptions:

· Exclusive federal questions (securities law, anti-trust law, patent law, bankruptcy law, etc.)

· If you start in the state court system, you have to stay in the state court system. If it is just a state claim, the state’s supreme court is the final arbiter. If it is a federal claim, you can appeal to the United States Supreme Court (with leave).

· If you start in the federal system, you have to stay in the federal system. Being in federal court is a right of either party. Defendants may remove cases to a federal court (if the plaintiff files in state court). No right to appeal to a state supreme court if you get an unfavourable ruling at the United States Supreme Court.

Progress of Civil Litigation

· Must file in the proper court. Must satisfy three criteria:

· Personal Jurisdiction

· Ability to get power over the defendant

· Must be fair to the defendant (different than Ontario law)

· Consider in which states you can sue the defendant

· Subject Matter Jurisdiction

· Two types:

· Intuitive (don’t file million dollar claims in small claims court, etc.)

· Proper choice between state and federal court

· Consider in which court system you can sue the defendant (i.e. can you go to federal court if you wish?)

· Factors to consider:

· Jury pool (and how they traditionally rule)

· Judges (and how they traditionally rule)

· Different procedural rules

· How long it takes to get to trial

· Location of a courthouse

· Venue

· Where in the system you should sue

· Western District versus Eastern District, etc.

· This is purely statutory (different than Ontario)

Personal Jurisdiction

Introduction

General Rule: In federal courts, jurisdiction over the defendant is proper where the defendant could be subjected to the jurisdiction of the courts of the state where the federal district court is located (Rule 4).

100 Mile Bulge: Rule 4 also provides alternative bases for personal jurisdiction in federal courts, such as permitting jurisdiction over defendants located within 100 miles of the courthouse.

Two Main Steps

Need two things:

1. Applicable statute that provides jurisdiction (and must comply with the requirements of the statute)

2. Exercise of jurisdiction would be constitutional

Types of Statutes

Type I Statute: 
Enumerated list of categories when there is jurisdiction (subject to constitutionality) (pockets with gaps within a circle)

Type II Statute: 
Jurisdiction whenever constitutional (full circle)

Type III Statute:
Same as type one (enumerated list of categories), although the highest court has interpreted the statute as being type II (pockets, but no gaps within a circle)

Traditional Bases for Jurisdiction (Not Current)

· Personal service while in the state

· Citizenship

· Domicile
· Consent
Problems with in person jurisdiction

· Fortuitous in state jurisdiction (Grace: airspace over a state constitutes in state jurisdiction)
· Expansion of commerce
Pennoyer v. Neff

· Personam jurisdiction: jurisdiction based on the person

· In rem (jurisdiction over property)
· True in rem: dispute is about property, and you actually name the property in the complaint. Must determine the rights on the property as against everybody, not just against a named defendant.

· Quasi in rem: using property to get jurisdiction over a particular named defendant. Almost no use for quasi in rem jurisdiction.

· Plaintiff was a non-resident and was a was not personally served with process

· Constructive notice (by publication) upon a non-resident is not adequate as a basis for in personam jurisdiction in a state court.

· Due Process Clause of the 14th Am. requires that a defendant be given a just chance to defend himself in an action filed against him. This requirement is satisfied if the defendant is properly and seasonably notified of the action pending against him.

· To gain personam jurisdiction over a person, the defendant must be personally served with process while actually present in the state.

· To gain in rem or quasi in rem jurisdiction, the court must see that the defendant owns property in the state, and that this property is legally attached before the instigation of the suit, or shortly thereafter. 

· Attachment of the defendant's land serves as constructive notice that there is a legal action pending and vests the state court with the power to dispose of the attached land in favor of the plaintiff in case the plaintiff prevails upon the merits

· Neff, as the defendant in the original suit, had not been served with process while in the state, nor had his land been attached at the outset of the suit. Court had no jurisdiction and could not have rendered a judgment against him.

Hess v. Pawloski

Facts:

· A state statute that deems non-resident motorists to have appointed a state official as their agent for service of process in cases arising out of in-state accidents involving them does not violate the due process clause.

· Pennoyer requirement of personal service within the forum state is no longer practicable.

· Exercises of in personam jurisdiction, based upon constructive in-state service upon an agent of the defendant, coupled with registered mailing of service out-of-state, gave the defendant ample notice of the suit pending against him. Therefore, no deprivation of due process.

General Jurisdiction and State Long-Arm Laws

Rule 4:

1. Personal service while in the state (Pennoyer)

2. Pursuant to nationwide service provisions (i.e. anti-trust, Securities Act 1934, federal Interpleader Act)

a. Minimum contacts with the United States. 

b. Some circuits require service to be fair and reasonable as well

3. 100 mile bulge provision

a. Only applies where 3rd party claims (not where single plaintiff v. single defendant)

b. Must be within 100 miles of the courthouse, but out of the state

c. Almost never used. Must be used with Rule 14-19.

4. Pursuant to state statute in state where federal court sits

a. Same as #1 essentially

Constitutional Personal Jurisdiction

General jurisdiction: 
Jurisdiction for any cause of action, whether it is related or not. Contact must be “continuous” and “systematic” and must be substantial. Use traditional bases of jurisdiction.

Specific jurisdiction:
Need three things: cause of action must be related to the defendant's in-state activities, purposeful availment, and fair and reasonable (burden on defendant to prove unfair and unreasonable). If you fail any of these three, you fail specific jurisdiction. Fair and reasonable has five factors (plaintiff’s relative interests, defendant's relative interest’s, forum’s relative interests, judicial system’s interests and substantial social policy).

Jurisdictional Matrix from International Shoe

	Nature of Contacts
	Related
	Unrelated

	Continuous & Systematic
	Jurisdiction
	General Jurisdiction if contacts “substantial”

	Isolated & Sporadic
	Specific Jurisdiction if “purposeful availment”

and reasonableness

requirements met
	No Jurisdiction


Jurisdictional Factors to Consider

· General Jurisdiction

· Traditional bases

· Citizenship

· Domicile

· Consent

· Presence when served

· Continuous and systematic

· Specific Jurisdiction

· Relatedness (defendant to cause of action)

· Purposeful availment

· Purposeful choice, received benefits

· Not solely unilateral acts of plaintiff

· More contacts the better

· Fair and Reasonable

· Plaintiff’s interests

· Defendant’s interests

· Forum’s interests

· Judicial system’s interests

· Substantive social policy

Note: There are two primary tests for relatedness in lower courts (United States Supreme Court has not decided the test):

1. Proximate cause test (majority test): arose out of the forum

2. “But for” test (minority test): but for defendant’s forum contacts, this case would not have arisen

International Shoe Co. v. Washington

· International shoe was incorporated in Delaware and conducted business in Missouri

· Several salespeople in Washington, but no authority to enter into any contracts. Contracts were formally consummated in Missouri.

· No office in Washington, no contracts made in Washington, and no stock held in Washington.

· Service of process was delivered to one of the sales persons, with a copy sent by registered mail to the Missouri office

· International Shoe challenged the jurisdiction, saying no in personam jurisdiction, since the company was not “doing business” in the state.

· Mere solicitation of orders for the purchase of goods within a state renders a corporation-seller amenable to suit within the state

· Need sufficient minimum contacts with the forum state so as to not offend the traditional notions of fair play and substantial justice.

· Therefore, in personam jurisdiction established.

Hanson v. Denckla

· Donner, resident of PA, established a trust in Delaware, naming a Delaware bank as a trustee.

· Donner originally named 2 daughters as the beneficiaries.

· Donner then named 2 granddaughters as the main beneficiaries.

· Resident was to go to her estate, which went to the estate.

· 2 daughters, originally named as beneficiaries, challenged the effectiveness of the appointment

· Defendant said the Florida court could not assert jurisdiction over the Delaware trustee.

· Florida court disagreed, and found the assignment ineffective.

· At the same time, a Delaware court found the assignment effective 

· SC found Florida contacts to be minimal. Only contact was sending earning reports to Florida. No benefits (only orders) from forum state. 

· Called involuntary contacts.

· Therefore, no jurisdiction, and Florida had no jurisdiction over the trustee.

· Black J. dissented saying that the beneficiaries, plus Donner, lived in Florida. Therefore, Florida was a reasonably convenient forum for all involved.

World-Wide Volkswagon v. Woodson

· Robinson’s bought an Audi in NY. The next year they moved to AZ.

· On the way, they had a collision in OK. R’s brought suit in OK against the manufacturer, its importer, the dealer and WWV (regional distributor)

· Foreseeability that a product could cause an injury in a particular state is not a sufficient contact to justify that state’s exercise of jurisdiction over the product manufacturer.

· DPC prevents state courts from rendering a valid personal judgment against a non-resident defendant over whom it has no personal jurisdiction.

· Must have minimum contacts. Protects defendants from inconvenient litigation.

· State lines retain some relevance (sovereignty).

· No contacts between regional distributor (NY, NJ, CT) and OK. 

· Foreseeability test impractical ( makes you liable where ever the product goes.

· Not reasonable to be hailed into court anywhere in the country. What is the foreseeability that you will be hailed into court?

The reason Seaway (importer) and WWV were included in the suit was because the Robinson’s wanted to be in OK state court (considered more pro-plaintiff). If Seaway and WWV were not in the suit, then Audi and Volkswagon could move the suit to OK federal court (considered more pro-defendant). 

Keeton v. Hustler Magazine

· Jurisdiction established in NH

· Keeton, a resident of NY

· Hustler, an OH corporation

· NH had no time bar to her claim, so she sued there

· Jurisdiction established because Hustler sold 10-15K magazines per month in the state of NH

· Keeton’s connection: a magazine she produced was distributed there

· Plaintiff not required to have minimum contacts. The test is whether the Defendant has minimum contacts in the forum state.

· Hustler does. Therefore, there is jurisdiction.

Kulko v. Superior Court

· No jurisdiction in CA

· Ex-wife moved to California from NY

· She then sued her ex (a New Yorker) in California to modify their custody arrangements

· Ex-husband’s act of buying the daughter a plane ticket was not enough

· Husband derived no benefit, and had no contact with California

Burger King v. Rudzewicz

· Franchise contracts may subject the non-resident franchisee, who has purposefully directed his activities at the forum, to the personal jurisdiction of the forum court.

· Due Process Clause mandates that a defendant have fair warning that his activities may subject him to a court’s jurisdiction. This is satisfied when a non-resident purposefully directs his activities toward the forum state.

· A K is not enough of itself, but the negotiations, future actions, terms of the K, course of dealing, etc. must be examined to determine whether the defendant purposefully established minimum contacts with the forum state.

· R could foresee that his refusal to make payments would cause harm in Florida.

· Two step process:

· Minimum contacts

· Balance the other factors

Jurisdiction by Consent

The courts do not always uphold these contractual clauses, even where there is equal bargaining power (such as the Circuit Court in Carnival). As a result, a discussion of personal jurisdiction is still required. 

Choice of law clause: “wherever suit is filed, Florida law will apply.” It is not saying that you have to file suit in Florida. It is merely saying that wherever you do sue, Florida law must apply. If there are no minimum contacts, it might not make sense to apply Florida law in, for example, Michigan. A Florida court should enforce Florida law. See Burger King v. Rudzewicz.

Consent to jurisdiction clause: If suit is filed in Florida, parties consent to jurisdiction in Florida. Although this does not mean that suit has to be in Florida. See M/S Brennan v. Zapata Off-Shore.

Choice of forum clause: If there is any dispute, suit must be in Florida. Implicit in the choice of forum is your consent to jurisdiction. It is stronger than consent to jurisdiction in that it requires that the suit proceed in a particular forum. See Carnival Cruise Lines v. Shute. Clause in Carnival upheld as being fair for 3 reasons: 1. Special interest of cruise liners, which travel all over the world; 2. Reduces confusion for all parties; and, 3. Reduces court costs for cruise line, which reduces ticket prices for consumers. 

Helicopteros Nacionales de Columbia v. Hall

· Can exercise specific in personam jurisdiction when a controversy arises from or relates to a defendant's contact with the forum (purposeful availment and fair and reasonable)

· Can exercise general in personam jurisdiction if there is continuous and systematic activity.

· Helicol’s activities are not continuous or systematic, but, even if they were, purchases are not enough to establish general jurisdiction (might be for specific jurisdiction). 

· Biggest hurdle to specific jurisdiction would be satisfying relatedness (crash occurred in Peru). Depends on whether relatedness is “yes or no” or a continuum. 

Asahi Metal Industry v. Superior Court

· Zurcher injured, and wife killed, when motorcycle crashed, allegedly caused by the explosion of the bike’s rear tire

· Z sued, inter alia, manufacturer of the tube.

· Chen Shin impleaded Asahi, manufacturer of the tube’s valve assembly

· Asahi made its valves in Japan and sold some to CS in Taiwan. CS used A’s valves (and others) and sold them around the world, including in California

· A had no other contacts with Court of Appeal. Service upheld on A.

Issue:

· Is CA's exercise of personal jurisdiction consistent with due process?

Held (Plurality – 4 judges led by O’Connor):

· No. Jurisdiction would be unreasonable and unfair

· Merely putting goods into the steam of commerce is not enough

· Would force A to defend in a foreign legal system.

· No purposeful directing of activities towards the forum

· Did not avail itself of the forum state

Concur (Plurality – 4 judges led by Brennan):

· A placed its product in the stream of commerce knowing that its product was being sold in CA

Concur (Stevens):

· Don’t need to look at minimum contacts, as this is unreasonable and unfair

· However, assuming a test ought to be formulated, the test depends on volume/value/hazardous nature

Assume Z had not settled with CS. CS would have a stronger case to keep A in CA. One of the main reasons is the possibility of inconsistent verdicts between Z v. CS and CS v. A.

Note: 3rd party impleader in the United States is different than that of Ontario’s rules. In the United States, you must have a contingent claim (if I am liable to A, then you are liable to me for all or part of A’s damages). However, once you implead someone, you can join your own claim on top of that (Rule 18). In Ontario, the 3rd party claim must merely be related to the original claim. 

Personal Jurisdiction on the Internet

Generally speaking, there must be something more than just the mere maintenance of a website (Cybersell). Under Zippo, the court adopted a sliding scale test (active ( passive). However, the debate is over the middle ground, over “interactive” websites. Interactivity requires some amount of exchange of information between the owner and the user. 

Some courts also apply an “effects” test that looks to where the tortious effects of the website are felt (Calder v. Jones). 

Still need to apply general/specific factors despite it being an Internet site.

“Browser-wrap” agreements that come up by hyperlink are generally not valid. “Click-wrap” agreements that come up by pop-up are generally valid.

Jurisdiction Over Property

True in rem: 
When litigating over property and the judgment is good against everybody in the world, not just against a named defendant. For example, an action to quiet title to land, or bankruptcy proceedings.

Quasi in rem: 
A legal fiction. Using property to gain jurisdiction over the person. Harris v. Balk is the broadest application of this. Seems to have been limited in Shaffer v. Heitner. If you have minimum contacts (i.e. it is constitutional to have jurisdiction over the person), then you still have to see whether the jurisdiction has permitted jurisdiction over the person (due process sets the outer limits, and jurisdiction statutes narrow it in). Therefore, one place where quasi in rem might be useful is where there are minimum contacts, but statute doesn’t cover your case. You will never need quasi in rem for type II or type III statutes.

Harris v. Balk

· Harris (NC) owed Balk (NC) $180

· Epstein (MD) claimed Balk owed him $344

· While Harris is in Maryland, Balk attached a garnishee proceeding

· Harris agreed and paid Epstein $180

· Balk commenced an action in NC to recover $180 from Harris

· Harris said the Maryland judgment was to be given full faith and credit

· Trial court and NCSC ruled for Balk

· United States Supreme Court overturned saying it doesn’t matter where the debt is located. 

Shaffer v. Heitner

· H owned 1 share in Greyhound (Delaware corp.) operating out of Phoenix

· Filed a shareholder’s grievance against Greyhound and 28 officers and directors

· H sued in Delaware, though not a Delaware resident

· H used Pennoyer and Harris v. Balk. Said there was in-state property that this claim could attach to.

· Transactions in question occurred in OR

· Court holds that a minimum contacts standard applies to the exercise of in rem jurisdiction by a state.

· An adverse judgment in rem directly affects the property owner by divesting himself of his property rights

· Jurisdiction over property is essentially jurisdiction over a person

· In rem = jurisdiction over the interests of persons in a thing. Use minimum contacts / International Shoes test.

· Use fairness and substantial justice test.

· Sole basis here is the presence of the stock in Delaware. This is unrelated to the cause of action. No minimum contacts test established. 

Jurisdiction Based Upon Physical Presence (Transient Presence)

Burnham v. Superior Court

· It is consistent with due process to exercise personal jurisdiction over a non-resident who was personally served with process for a claim unrelated to hi in-state activities while temporarily within a state.

· Transient jurisdiction is constitutional.

· It comports with traditional notions of fair play and substantial justice. Historical considerations. (Scalia)

· Minimum contacts established because a transient defendant avails himself of benefits, such as police, fire, EMS, etc. Also consistent with reasonable expectations. Strong presumption that it comports with due process. Modern transportation makes it less burdensome to defend. (Brennan)

· Fairness (Brennan) + Common sense (White) + History (Scalia) = Constitutional. (Stevens)

Personal Jurisdiction Checklist

A. Federal or State Court? If State, proceed to part B. 
1.
Rule 4(k): Possible options under Rule 4(k) to consider:

a.
100-Mile Bulge: Served within a judicial district no more than 100 miles from a the court where the summons was issued? If so, jurisdiction established under Rule 4(k)(1)(B).

b.
Interpleader: Is the party subject to federal interpleader jurisdiction under 28 USC 1335? If so, jurisdiction established under Rule 4(k)(1)(C).

c.
Federal Statutory Provision: is there a federal statute involved here that has its own service provisions, compliance with which would establish personal jurisdiction? If so, jurisdiction established under Rule 4(k)(1)(D) by complying with the special service provision.

d. Alien Provision: Is this a claim arising under federal law against a person not subject to personal jurisdiction in any state? If so, personal jurisdiction if minimum contacts with the United States under Rule 4(k)(2). Proceed to constitutional analysis in Part C, but analyze minimum contacts with reference to the U.S. versus a particular state.

e. Rule 4(k)(1)(A): If none of the above alternatives apply, you will have to follow 4(k)(1)(A), which requires you to determine whether the defendant could be subjected to the jurisdiction of a court of general jurisdiction in the state in which the district court is located. Go to Part B to determine.

2.
Waiver? Rule 12 requires defendants to raise any challenge to personal jurisdiction in their initial response, or the challenge is waived. If no challenge, personal jurisdiction is appropriate.

B. 
Long-Arm Statute: Does the state’s long-arm statute authorize personal jurisdiction under these facts?

1. Type of Long-Arm Statue:

a.
Type I Statute: Enumerated list of categories when there is jurisdiction (subject to constitutionality) (pockets with gaps within a circle). If this type of statute is involved, move to the next question.

b. 
Type II Statute: Jurisdiction whenever constitutional (full circle). If this type of statute is involved, proceed to Part C.

c. 
Type III Statute:
Same as type one (enumerated list of categories), although the highest court has interpreted the statute as being type II (pockets, but no gaps within a circle). If this type of statute is involved, move to the next question.

C. 
Constitutional Analysis: Does the assertion of personal jurisdiction satisfy the requirements of due process?

1. Traditional Bases of Personal Jurisdiction: Is one of the traditional bases applicable?

a.
In-state Service: Was the defendant served while in state? If so, jurisdiction is proper based on Burnham v. Superior Court. Presence must not have been procured by fraud. 

b.
Voluntary Appearance: Has the defendant voluntarily appeared and waived any challenge to personal jurisdiction? If so, the court will have personal jurisdiction.

2. Exceptions: If no traditional basis is present, does an exception apply?

a.
Consent: Did the defendant consent to jurisdiction in the state?

i.
Forum Selection Clause: Is there a forum selection clause? Does it apply? See Carnival Cruise Lines, Inc. v. Shute. Such clauses are generally enforceable.

ii.
State Domestication Statute: Is there a state statute exacting consent from the defendant? Such consent is generally disfavoured, as it is usually fictitious:

· Did the defendant know that certain actions constituted consent (i.e. corporate registration, etc.)?

· Was the defendant unaware of the consent to appoint an agent for in-state service (i.e. non-resident motorist statutes)? Such consent is more suspect.

b.
Status: Does the action concern the status of the plaintiff? Such cases involving the personal status of the plaintiff (i.e. divorce actions) can be adjudicated in the state where the plaintiff resides. See Shaffer v. Heitner and Pennoyer v. Neff.

c.
State Citizens: Is the party challenging personal jurisdiction a citizen of the forum? If so, there is personal jurisdiction as a resident.

d. Non-Resident Plaintiffs: Is the party challenging personal jurisdiction the original plaintiff in the action? If so, that party has already consented to jurisdiction by choosing to bring the action in the forum.

e. Estoppel: Is the defendant estopped from challenging jurisdiction for some reason (i.e. refusal to cooperate with discovery orders, or misrepresenting registration to do business in the state, etc.)?

3. International Shoe Test: If none of the above applies, then does the assertion of jurisdiction satisfy the standard of International Shoe?

a.
In Rem Actions: Is this an in rem action?

i.
If Yes, Shaffer indicates that such actions will generally meet the minimum contacts standard. They may be isolated, but they warrant jurisdiction.

ii.
If No, next question.

b.
Four-Position Matrix: Determine whether the contacts serving as the basis for jurisdiction are continuous and systematic, or single and isolated, and whether they are related or unrelated to the cause of action.

i.
Continuous and Systematic and Related: Yes to personal jurisdiction. See International Shoe and Hustler Magazine.

ii.
Continuous and Systematic but Unrelated: Possible situation permitting general jurisdiction. Ask whether contacts can be described as “substantial”:

· Perkins v. Benguet: Supports general jurisdiction.

· Helicopeteros v. Hall: Does not support general jurisdiction.
· If the unrelated contacts are insufficient to support general jurisdiction, proceed to specific jurisdiction to see if any related but isolated contacts exist. 

iii.
Single and Isolated and Unrelated: No personal jurisdiction.

iv.
Single and Isolated but Related: Specific jurisdiction fact pattern. Go to the specific jurisdiction analysis.

4. Specific Jurisdiction Analysis: Can specific jurisdiction be exercised over the defendant? The answer depends on a two-pronged analysis of minimum contacts and reasonableness:

a.
Minimum Contacts: Are there minimum contacts between the defendant and the forum state?

i.
Purposeful Availment: Has the defendant purposefully availed itself of the privilege of acting within the forum state, such that it has received the benefits and protections of the state? See Hanson v. Denckla. If so, the minimum contacts requirement is satisfied. Proceed to the reasonableness analysis of Part (C)(4)(b).

· This requirement assures that the defendant will be able to reasonably anticipate where its conduct will subject it to personal jurisdiction. See World-Wide Volkswagen Corp. v. Woodson.
· Purposeful availment cannot exist on the basis of the unilateral actions of parties other than the defendant.

ii.
Intentional Torts: If an intentional tort has been alleged, has the defendant intentionally targeted its tortuous conduct at a forum resident and caused harm to that resident in the forum? Calder v. Jones. If so, then personal jurisdiction is appropriate under the Calder “effects” test.

iii.
Contractual Conduct: Does the defendant have a contractual relationship with a forum resident? If so, use contracts-plus analysis (i.e. consideration of the place of negotiation, execution and performance of the contract) to consider whether the contract solicitation, negotiation and course of conduct support finding purposeful availment. See Burger King v. Rudzewicz. If purposeful availment found, proceed with the reasonableness analysis of Part (C)(4)(b).

iv.
Stream of Commerce: If this is a stream of commerce case (i.e. a product of the defendant has caused harm to the plaintiff only after travelling through the stream of commerce), do the facts satisfy the O’Connor or Brennan standard for purposeful availment as stated in Asahi Metal v. Superior Court?

· O’Connor: Defendant must have intended for its product to be marketed in the forum state itself in order to have purposefully availed itself of the forum.

· Brennan: Defendant merely must have been aware that its product would be marketed in the forum state itself in order to satisfy the purposeful availment requirement of International Shoe.

· Reasonableness Analysis: If purposeful availment is found here, proceed with the reasonableness analysis of Part (C)(4)(b) below. If not, still proceed with the reasonableness analysis in light of the approach taken in Asahi where O’Connor analyzed reasonableness, even after finding no purposeful availment.
v.
Quasi in Rem Cases: Is jurisdiction being asserted based on property located within the state? If so, you must still analyze the in-state property as you would any other contacts. Property ownership is considered an isolated contact for jurisdictional purposes. See Shaffer v. Heitner.

vi.
Internet Cases: Is this a case where the contacts are through the Internet? If so, analyze whether the Internet contacts show purposeful availment. If purposeful availment is found, proceed with the reasonableness analysis of Part (C)(4)(b).

· Zippo Mfg. V. Zippo Dot Com: Under Zippo, a Web site alone is not enough to support jurisdiction. The propriety of jurisdiction depends on the location of the site on the active-interactive-passive spectrum.

· Passive: Is the Web site passive? If so, jurisdiction is not appropriate based on the Web site.

· Active: Is the Web site active? If so, jurisdiction is appropriate.

· Interactive: Is the Web site interactive? If so, then jurisdiction will depend on the degree of interactivity and the commercial nature of the Web site. A highly interactive commercial Web site will generally support personal jurisdiction. 
b.
Reasonableness: If your analysis has indicated that the defendant has purposefully created minimum contacts with the forum state, then ask, would the exercise of jurisdiction be (un)reasonable? See Asahi for the 5-factor test. The first three are generally determinative:

i.
Plaintiff’s Interest: Does the plaintiff have a strong interest in obtaining relief from the forum?

ii.
Defendant’s Interest: Would the inconvenience to the defendant be constitutionally burdensome, meaning it would impact the defendant’s ability to mount a defense?

iii.
Forum’s Interest: Does the forum have a strong interest in resolving the dispute? The forum’s interest is greater where its laws or policies are at stake, or where forum citizens or corporations are involved. 

iv.
Judicial System’s Interest: Would jurisdiction promote the interstate judicial system’s interest in efficient resolution of controversies?

v.
Substantive Social Policy: Would jurisdiction promote the shared interest of the States in furthering fundamental substantive social policies?

Service of Process

Introduction

Due Process Clause provides for 2 of the most basic rights:

1. Right of the defendant to receive notice

2. Opportunity to be heard in a lawsuit

Constitutional Standard: Adequate notice is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections, with consideration given to feasible alternatives. See Mullane v. Central Hanover Bank & Trust. 

Proper notice must include sufficient information to notify the party of how and by when it should respond, and must allow reasonable time to appear. Does not mean that actual notice be given. A constitutionally deficient procedure cannot be overcome by the fact that actual notice was received (Wuchter v. Pizzutti). For example, notice by publication is generally unacceptable for in personam actions (Mullane), and mail is inadequate where a person is incompetent (Covey v. Town of Somers), and posting is inadequate where the posting is likely to be removed (Greene v. Lindsey).

Methods of Service (Rule 4)

Statutory provisions for notice are contained within Federal Rule 4. There are 4 primary methods of service:

1. Personal service on the individual/agent

2. Service at the person’s dwelling place, if left with a person of suitable age and discretion

3. Acknowledgement of receipt of service

a. If you do acknowledge receipt of service, you get an extra 40 days to answer (for a total of 60 days)

b. If you don’t acknowledge receipt, you can be made to pay for the ultimate service

4. Compliance with any state service provision in the state in which the federal court sits

a. In Michigan: registered and certified mail included

Courts try to interpret service statutes in a fair and reasonable way, and usually as broadly and liberally as possible. 

Under federal law, a suit commences for purposes of the statute of limitation when it is filed with the district court State law varies, and can be from the time of service on the defendant (problematic if your service is incorrect). 

Attacks on Service

1. Not reasonably calculated to reach defendant

2. Immunity

3. Fraud

4. Doesn’t comply with statute

If a defendant goes to a state to challenge jurisdiction, and the court finds that they have jurisdiction over the defendant. The defendant cannot challenge that state’s jurisdiction in another state. A defendant who makes no appearance whatsoever remains free to challenge a default judgment for want of personal jurisdiction. 

If you appear in the jurisdiction and challenge the case on its merits, you can’t later on challenge jurisdiction. You have effectively consented to jurisdiction.
Mullane v. Central Hanover Bank & Trust

· Notice by publication is a violation of due process insofar as they relate to known beneficiaries with known addresses who are out of state parties.

· A fundamental requirement of due process in any proceeding is notice reasonably calculated to reach the interested parties and afford them an opportunity to be heard.

· Method of publication is insufficient with respect to known beneficiaries, whose names are not mentioned, and whom lived outside newspaper’s area.

· Court disagrees with respect to unknown beneficiaries whose names were not reasonably discoverable by due process. Publication is sufficient in such a case.

· Notice must be reasonable under the circumstances, with consideration given to feasible alternatives.

Immunity from Process

State ex rel Sivnksty v. Duffield

· A non-resident is not immune from process when they voluntarily enter a county with the intent of remaining for a few days, but is then incarcerated and is served while in jail.

· While there is immunity from civil process for a non-resident charged with a crime, this is to encourage the plaintiff to return to respond to criminal process.

· S did not enter to respond.

· He was in the jurisdiction voluntarily at the time of confinement.

Etiquette of Service

Wyman v. Newhouse

· A sister state’s courts will not enforce a judgment procured in another state by fraudulent service.

· Suits based upon fraudulent misrepresentation are invalid.

· Service of process is invalid if the defendant is induced to enter because of fraud, or is brought in against his knowledge of will

· If there is no fraud to enter, fraud to get someone out of hiding is ok

· An opportunity to be heard and to defend is a vital part of due process

Service of Process Checklist

A. Notice: Was adequate notice given to the defendant? Was notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections? (Mullane v. Central Hanover Bank & Trust Co.)

A. Adequate Information: Does the notice convey sufficient information to notify the party of how and by when it should respond?

A. Yes. Proceed to next question.

A. No. Notice is inadequate.

A. Timeliness: Does the notice allow reasonable time to appear?
A. Yes. Proceed to next question.
A. No. Notice is inadequate.
A. Method: Is the method of giving notice a method that one desirous of actually informing the party might reasonably adopt to achieve actual notice? To answer this question, ask, “Was the most reasonable means available employed?”
A. No. If there is a better means that is available and reasonably practical, then it should be employed.
A. Yes. Where a superior method exists, but is too expensive, time consuming or burdensome, then it need not be employed over more practical methods under Mullane. The notice here is adequate.
B. Opportunity to be Heard: Does the pre-deprivation hearing comport with the constitutional requirements of due process?
B. Property Interest at Stake: What is the nature of the private interest that will be affected by the deprivation (i.e. a house, a car, etc.)? So long as the property interest is not so minor as to be insignificant, the Due Process Clause will protect it. Property interests of vital importance, such as housing or wages, will warrant greater protection.
B. Risk of Erroneous Deprivation: What is the risk that the defendant will be wrongfully deprived of its property?
B. Showing: What type of showing does the plaintiff have to make? The more evidence that is required, the lower the risk of erroneous deprivation.
B. Bond: Is there a bond requirement? A bond requirement will tend to ensure that only plaintiffs with plausible claims will seek the property. The higher the bond, the more likely the claim is non-frivolous.
B. Judge: Is the decision made by a judge or by a non-judicial court official, such as a clerk? Where a judge, less chance of deprivation.
B. Plaintiff’s Interest: What is the interest of the party seeking the prejudgment remedy, and if relevant, any interest of the government? Does that party have a pre-existing interest in the property or a speculative interest? When the plaintiff’s interest is less speculative, there is less of a chance that the deprivation will be erroneous.
Subject Matter Jurisdiction

Introduction

State constitutions, statutes and decisions determine subject matter jurisdiction in state courts. Article III of the Constitution, federal statutes (primarily Title 28), and decisions establish federal jurisdiction. 

Types of Subject Matter

B. Federal Question Jurisdiction (Art. III, S. 2)

B. Diversity Jurisdiction + Amount in Controversy

B. Supplemental Jurisdiction

B. Removal Jurisdiction

Standard for Federal Questions

The current scope is defined in 28 USC 1331. Ways to determine if there is a federal question:

1. Federal law creates a cause of action, and

a. Express remedy

b. Implied remedy

2. State law creates cause of action and:

a. A federal issue is an essential element

b. The federal issue is significant issue that is in dispute

c. There is a strong federal interest in federal resolution

d. Won’t upset balance between state and federal courts

Policies for federal question jurisdiction: uniformity, importance of federal resolution, etc. Goldman: weak justifications.

Note: Federal defenses or claims raised by the defendant will not be sufficient to serve as the basis for federal question jurisdiction. 

Louisville & Nashville Ry. Co. v. Mottley
· A plaintiff cannot obtain federal jurisdiction by alleging in his complaint that the defendant, in his answer, will raise a federal question that would give the federal courts federal jurisdiction.

· Plaintiff’s complaint must allege and show that an essential element of the cause of action arises under a federal law or treaty.

· Cannot be based on an anticipated federal defense

· Note: plaintiff cannot remove to federal court, even if the defendant pleads a federal defense later on.

Merrell Down Pharmaceuticals v. Thompson
· The incorporation of a federal standard in a state law private action, when Congress has intended that there not be a federal private action for violations of that federal standard, does not make the action one arising under federal law for purposes of federal jurisdiction.

· Most cases brought under the federal question jurisdiction of the federal courts are those in which federal law creates a cause of action.

· A case may also arise where the vindication of a right under state law necessarily turns on the construction of a federal law

· MDP argues that the mere presence of a federal issue should confer federal jurisdiction

· However, mere presence does not automatically confer jurisdiction

· Some factors for evaluating whether a federal cause is present:

· Plaintiff’s are not part of the class for whose benefit the statute was passed

· Legislative intent reveals no Congressional purpose for a private cause of action

· Federal cause of action would not advance the underlying purposes of the legislative scheme

· Action traditionally relegated to state law

· To provide a federal remedy would flout Congressional intent

· MDP argues strong federal interest in uniformity of interpretation. This is safeguarded by United States Supreme Court power of review

Note: Private rights of action refer to suits brought by private litigants against private persons allegedly acting in violation of a statute.

Grable & Sons Metal Products v. Darue Engineering & Manufacturing
· The want of a federal cause of action to try claims of land title obtained at a federal tax sale does not preclude the case from being heard in federal court where the parties are non-diverse and they are raising a disputed issue of federal title law.

· National interest in providing a federal forum for federal tax litigation is sufficiently substantial to support the exercise of federal question jurisdiction over the disputed issue.

· Federal courts ought to hear claims recognized under state law that turn on substantial questions of federal law.

· A state law claim could give rise to federal question jurisdiction so long as it appears from the complaint that the right to relief depends upon the construction/application of federal law. Must be a substantial issue.

· Here, federal jurisdiction warranted. Federal notice statute is at issue. Federal tax issues should be decided in federal court

Diversity of Citizenship

MUST HAVE $75,000.01 OR MORE IN CONTROVERSY
Judicial power of the U.S. extends to controversies between citizens of different states and between a state and a citizen. The current scope is defined in 28 USC 1332. Diversity allows the federal courts to hear cases on which claims based solely on state law, so long as constitutional and statutory requirements are met. You determine citizenship at the time of suit. Citizenship is unchanged by subsequent changes in domicile (although you may have a case for fraud in some instances). 

Note: Also, keep in mind the Erie Doctrine (application of state law to substantive issues in diversity cases).
Must have complete diversity (Strawbridge v. Curtiss):

Yes:









No:

Plaintiff (NY)
v.
Defendant (NJ)

Plaintiff (NY) v.
Defendant (OH)



    
Defendant (MD)





    
Defendant (CA)



    
Defendant (MI)



    


Defendant (NY)

The policy for federal diversity is to prevent bias against out of state residents. However, in most circumstances this justification is pretty weak. Additionally, diversity is inefficient, as it requires litigation over issues that would normally not have to be litigated (i.e. venue, forum, jurisdiction, etc.).

Diversity of Citizenship for Corporations and Partnerships

Citizenship of a corporation is any place of incorporation, and the principal place of business. One test is the “nerve center” (Kelly) test (where most of the operations are). One is the “muscle center” (Scott) test (principal place of production). If no clear center, look to where the executive offices are. 

The rule for partnerships is that for the purposes of diversity, partnerships or unincorporated associations (i.e. labor unions), the diversity is determined by each of its members. This means that Teamsters are diverse to no one.

Exceptions to Diversity

Some exceptions (i.e. not complete diversity, but can go to federal court):

· Federal Interpleader Act

· 1369: certain large multi-party cases (single, large accident where 75 people or more died)

· 1332(d) and 1453: certain large class action suits for $5mm or more, and with more than 100 persons in the class. However if 2/3 or more of the plaintiffs are from the same state, then this section cannot be used. If there are 1/3-2/3 from the same state, the court has discretion.

Two exceptions that go the opposite way (i.e. can’t go to federal court):

· Domestic relations cases (e.g. divorce, custody, alimony, etc.)

· Probate matters

Mas v. Perry

· For purposes of federal diversity jurisdiction, a woman’s domicile does not change solely because of her marriage to an alien.

· In a diversity action, no party can be from the same state.

· Citizenship means domicile, and mere residence in a state is not enough. Must be true, fixed and permanent home.

· Can only change domicile by:

· Taking up residence elsewhere

· Intending to remain there
· Must have BOTH

· Mas remained a domiciliary of MS

· She had no intent to remain in LA. See 1332(a)(1).

· Jean Mas ok as a foreign citizen under 1332(a)(2).

Kramer v. Caribbean Mills

· Panamanian corporation assigned its interest under a K with a Haitian corporation to Kramer, a Texas attorney for $1

· By a separate agreement, Kramer assigned 95% of any net recovery on the assigned cause of action to the Panamanian company.

· Kramer then commenced suit against the Haitian company on the basis of diversity

· District court denied defendant's motion to dismiss for want of jurisdiction

· Court of Appeal reversed saying the assignment was “improperly or collusively made”

· United States Supreme Court affirmed because assignments such as this one would channel a vast quantity of ordinary contract and tort litigation into federal courts.

· This is expressly forbidden under 28 USC 1359

A majority of courts say that the destruction of diversity by assignment is valid. The reasoning is that 1359 only addresses collusive assignments, not collusive destructions. However, a minority of courts say that 1359 should not be construed in such a manner.

Amount in Controversy

Standard for Amount in Controversy

For amount in controversy, the question is whether a reasonable jury could find for the plaintiff in an amount higher than $75K (exclusive of costs). A plaintiff can meet the amount in controversy requirement if the sum claimed by the plaintiff was apparently made in good faith. 

Example:

Plaintiff v. Defendant (claim 1 = $50,000)

Plaintiff v. Defendant (claim 2 = $40,000)

The plaintiff (whether the claims are related or not) may aggregate the claims to meet the amount-in-controversy requirement. Also note, it doesn’t matter whether there are multiple plaintiffs or multiple defendants. However, you cannot aggregate unless there is a common, undivided interest. This is a low threshold to meet. One example of a claim that would not be an undivided interest is a personal injury. 

Example:

Plaintiff v. Defendant ($20K)

Defendant v. Plaintiff (counter-claim for $100K)

Plaintiff cannot file in federal court (not over the limit), and the plaintiff cannot remove the counter-claim, given that plaintiffs can never remove. Question is: can the defendant remove? Depends. A majority of courts say no, it’s only from the plaintiff’s perspective. A minority say you consider the issue from the viewpoint of the party seeking to invoke federal jurisdiction. Some look at both.

A.F.A. Tours, Inc. v. Whitchurch

· AFA brought a diversity action against Whitchurch for misappropriation of trade secrets

· Question whether amount in controversy threshold met by the plaintiff

· The sum claimed by the plaintiff controls if the claim is made in good faith

· Damages here are measured by plaintiff's losses or defendant's unjust gains. 

· Where punitive damages are allowed, they are included in the calculation of damages.

· Past and potential harm may be considered

Supplemental Jurisdiction (Pendant or Ancillary Jurisdiction)

Provided for in 28 U.S.C. 1367. A state claim lacking an independent basis for federal jurisdiction may be heard in federal court on the basis of supplemental jurisdiction where it is part of the same case or controversy as a claim in the case that does have its own basis for federal jurisdiction. Must have a common nucleus of operative fact (United Mine Workers of America v. Gibbs). 

Don’t need to consider this, unless there are multiple claims or multiple parties. Additionally, if you don’t have some claim that can be heard in federal court on its own, then you don’t have to worry about supplemental jurisdiction.

Pendant jurisdiction: when plaintiff appends a claim lacking an independent basis for federal subject matter jurisdiction to a claim possessing such a basis.

Ancillary jurisdiction: where plaintiff or defendant injects a claim lacking an independent basis for jurisdiction by way of a counter claim, cross claim or 3rd party complaint.
When you can have a state claim tag along with a federal claim in federal court. 

A v. B (claim 1) (PJ)


\
  
Claims related & 

A v. B (claim 2) (no PJ)

/

can proceed together

Standard for Supplemental Jurisdiction

Must have two things:

1. Power: is it one “constitutional” case (common nucleus of operative fact)?

2. Discretion exercised by the court

United Mine Workers of America v. Gibbs

· Federal courts may hear state claims when they are derived from a common nucleus of operative fact that gives rise to a substantial federal claim.

· Federal court power over state claims exists wherever the relationship between a federal and state claim justifies a conclusion that the entire action before the court is one constitutional “case” (i.e. claims must derive from a common nucleus of operative fact)

· Pendent jurisdiction is a doctrine of discretion. Governed by judicial economy, convenience and fairness

· Although plaintiff's federal claims failed, it is not an abuse to hear state claims.

Aldinger v. U.S.: pendent party jurisdiction cannot be exercised if Congress expressly or impliedly negated its existence.

Owens Equipment & Erection Co. v. Kroger: requirement of complete diversity of citizenship cannot be circumvented by the exercise of pendent party jurisdiction. See S. 1367(b).

S. 1367 overrules the Finley case. S. 1367(b) attempts to codify the Owens rule. S. 1367(c) are the discretionary factors from Gibbs.

Example:

This is supplemental (no Rule 20 issue):

P1 (NY) v. D (NJ)
$80K

P2 (NY) v. D (NJ)
$40K

Example:

This is not supplemental. Where based solely on diversity, you can’t have supplemental jurisdiction over claims by plaintiffs against persons made parties under Rule 20 (see S. 1367(b)):

P. v. D1
$80K

P. v. D2
$40K

Example:

If no complete diversity, no supplemental jurisdiction:

P1 (NY) v. D (NJ)
$80K

P2 (NJ) v. D (NJ)
$40K

Removal Jurisdiction

Governed by 28 USC 1441. Removal jurisdiction gives a defendant who has been sued in a state court the right to veto plaintiff's forum choice by transferring to federal court, but generally, only if the federal court would have had jurisdiction to entertain the case if the plaintiff had chosen to go there originally. Removal is not possible on the basis of the defendant’s counterclaims or defenses.

Restrictions on Removal Jurisdiction

Where the claims qualify for diversity, federal question, or supplemental jurisdiction, they may be removed to federal court, with several restrictions (i.e. situations where plaintiff can file in state court and defendant cannot remove):

1. Solely diversity based, and defendant's home state is the forum

2. Certain statutory claims (i.e. railroads, violence against women, etc.).

3. All defendants must agree to removal, or no removal.

4. Removal only possible if defendants comply with time limits in removal statute (30 days or waived)

Example:

Defendant could not remove in this situation, as there is no local bias:

P (NJ) v. D (NY)
$100K

Filed in NY State Court

However, in the above example, if the basis for removal is a federal question, you can remove regardless. 

Example:

P (GA) v. D1 (AL)

P (GA) v. D2 (NY)

Filed in AL State Court

NY defendant cannot remove because the claim was filed in AL State Court. All defendants must agree, and since D1 is an Alabama citizen, they are not capable of agreeing (home state).

Example:

P (NY) v. D1 (NJ)
NY State Court

Plaintiff seeks to amend complaint under Rule 14 to add a second defendant who is also from NY. This would be to destroy diversity so D1 could not remove to federal court. It would be up to the court to determine whether to grant the amendment. The fact it would destroy diversity is a basis for destroying the amendment; however, the court can grant the amendment, then remand. 

Note: If defendant removes to federal court, the defendant can still challenge personal jurisdiction in federal court. Seeking removal does not waive your objection to personal jurisdiction.

Shamrock Oil & Gas Corporation v. Sheets: Plaintiff cannot remove a state court action to federal courts because defendant interposed a counterclaim. Only defendants may remove. A plaintiff, having submitted himself to the jurisdiction of the state court is not entitled to avail himself of a right of removal conferred only on a defendant who has not submitted himself to the jurisdiction.

Plaintiff generally considered the master of the complaint. Can avoid federal jurisdiction by claiming only state claims or by joining defendants who would destroy diversity. 3 exceptions to this rule:

1. Plaintiff may not defeat diversity by fraudulently joining a defendant who plaintiff has no action against

2. Doctrine of Artful Pleading prevents plaintiff from disguising a federal cause of action

3. Doctrine of Artful Pleading also mandates that certain causes of action are so exclusively federal that even if not pled, they will completely pre-empt any state cause of action

If a case is improperly removed to federal court it is reviewable. This is because there could be a constitutional violation. Federal court is a court of limited jurisdiction. If a case is erroneously removed, it can be returned to state court pursuant to 28 U.S.C. 1447, except where civil rights cases are involved. 

If a case is improperly remanded to state court, then it is generally not reviewable (S. 1447(d)). This is because state court is a court of general jurisdiction (no constitutional violation).

Remand is required at any time when it appears that removal was improperly granted. Can’t waive remand right for something like subject matter jurisdiction. However, if the remand is being requested because some of the procedural requirements for removal have not been met (i.e. removal not sought within 30 days, etc.) then remand will be waived if not raised within 30 days.

Note: However, 3rd party defendants may not remove an action to federal court (First National Bank of Pulaski v. Curry).

Subject Matter Jurisdiction Checklist 

A. Original Federal Court Jurisdiction: Is there original jurisdiction over the claim by the plaintiff?

1. Diversity Jurisdiction: Does the action satisfy the requirements of 28 USC 1332 such that the court may hear the case on the basis of diversity?

a. Citizenship of the Parties: What is the citizenship of each of the parties in the action?

i. Individuals: Citizenship for individuals is determined based on their domicile; to establish domicile a person must be physically present in a place and have the intention to remain there indefinitely.

ii. Corporations: For a corporation, citizenship is based on its place of incorporation and the place where its principal place of business is located (28 USC 1332(c)(1)).

· Nerve Center Test: The corporation’s principal place of business is the location of decision-making authority, typically its headquarters. See Kelly.

· Muscle Test: The corporation’s principal place of business is the location of the bulk of the corporation’s production or service activities. See Scott.

· If there is a clear place of principal production or service, look to where the executive offices are.

iii. Partnerships and Unincorporated Associations: Partnerships and unincorporated associations are citizens of every state and country of which its partners or members are citizens.

iv. Legal Representatives: Legal representatives are deemed to be citizens only of the state of the party whom they represent (28 USC 1332(c)(2)).

b. Diverse Parties: Are the parties diverse in one of the enumerated ways identified in 28 USC 1332?

i. Are the adverse parties citizens of different states? If so, the parties are diverse. Proceed to Part A.1.c.

ii. Does the case involve a state citizen versus an alien (note: alien cannot be a permanent residing in the same state)? If so, the parties are diverse. Proceed to Part A.1.c.

iii. Does the case involve citizens of different states with aliens as additional parties on either side or both sides (note: permanent resident aliens are treated as state citizens for purposes of destroying diversity)? If so, the parties are diverse. Proceed to Part A.1.c.

iv. Does the case involve a foreign state as a plaintiff versus a state citizen? If so, the parties are diverse. Proceed to Part A.1.c.

v. Not Permissible: Alien v. Alien; State Citizen & Alien v. Alien; Alien v. Alien & State Citizen; State Citizen v. Permanent Resident Alien from the same state.

c. Complete Diversity: Are all of the parties on one side of the action diverse from all of the parties on the other side of the action? (Aliens on either side of the action may be from the same country). Strawbridge v. Curtiss.

i. Yes. If so, then complete diversity exists.

ii. No. If not, there is not complete diversity and there can be no diversity jurisdiction over the claim.

d. Collusive Joinder: Is there evidence that a party has been improperly or collusively named simply for the purpose of creating a basis for diversity jurisdiction? If so, the citizenship of the collusively or improperly named party may be ignored for diversity purposes (28 USC 1359).

e. Amount in Controversy: Is the claim for $75,000.01 or more? (28 USC 1332(a)). If so, and the diversity of citizenship requirement has been satisfied, then diversity jurisdiction exists. Ask the following questions:

i. Punitive Damages Included: Are there punitive damages that can be added in to reach the jurisdictional amount?

ii. Costs and Interest Excluded: Are there costs and interest that need to be excluded before evaluating whether the amount in controversy is satisfied?

iii. Aggregation: Can the plaintiff’s separate claims be aggregated to satisfy the amount in controversy? Only if one of the following circumstances exists:

· There are multiple claims by one plaintiff against one defendant.

· There are multiple plaintiffs asserting an undivided interest.

· There are multiple defendants with joint and several liability.

2. Federal Question Jurisdiction: Does the action satisfy 27 USC 1331 or one of the other statutes conferring federal question jurisdiction?

a. Essential Federal Element: Does the claim contain an essential federal element such that it arises under federal law?

i. Creation Test: Is the claim created by or brought pursuant to federal law?

· Yes. If so, the claim arises under federal law. Proceed to Part A.2.b.

· No. If not, proceed to the next question.

ii. Substantial Federal Interest Test: If the claim is a state law claim, does the plaintiff’s right to relief depend upon application or interpretation of federal law? If so, is the federal interest implicated “substantial”?

· Yes. If so, the claim contains an essential federal element. Proceed to the next question.

· No. If not, then the claim lacks an essential federal element and federal question jurisdiction does not exist.

b. Well-Pleaded Complaint Rule: Does the essential federal element appear on the face of the plaintiff’s well-pleaded complaint? Louisville & Nashville R. Co. v. Mottley.

i. Federal Responses Ignored: Are there anticipated or actual federal defenses or counterclaims presented that must be ignored for purposes of assessing the propriety of federal question jurisdiction?

ii. Artful Pleading Doctrine: Is the presence (or absence) of a federal element genuine or artfully pleaded?

B. Supplemental Jurisdiction: If a claim does not qualify for diversity or federal question jurisdiction, does the claim qualify for supplemental jurisdiction under 28 USC 1367?

1. Section 1367(a): Does the broad grant of supplemental jurisdiction in 1367(a) apply to the claim?

a. Freestanding Claim: Is there a claim over which the court has original jurisdiction? See Part A analysis.

b. Common Nucleus of Operative Fact: Is the supplemental claim at issue based on the common nucleus of operative fact as the freestanding claim? United Mine Workers of America v. Gibbs.

2. Section 1367(b): If 1367(a) is satisfied does 1367(b) nonetheless bar supplemental jurisdiction in this case?

a. Diversity Claim? Is the court’s jurisdiction based solely on diversity?

i. No. If not, 1367(b) will not prevent supplemental jurisdiction.

ii. Yes. If so, proceed to next question.

b. Supplemental Claim by Plaintiff? Does the supplemental claim at issue consist of a claim by a plaintiff or by prospective plaintiffs joining the case under Rule 19 or 24?

i. No. If the claim is not made by a plaintiff of any kind, then 1367(b) will not prevent supplemental jurisdiction.
ii. Claim by a Rule 19 or 24 Plaintiff: If the claim is by a plaintiff joined under Rule 19 or Rule 24, the claim will not qualify for supplemental jurisdiction if such jurisdiction would be inconsistent with the requirements of the diversity jurisdiction statute.
iii. Claim by a Plaintiff: If the claim is by an existing plaintiff, then proceed to the next question.
c. Against Certain Joined Parties? Is the claim against persons made parties under Rule 14, 19, 20 or 24?
i. No. If not, 1367(b) will not prevent supplemental jurisdiction.
ii. Yes. If so, supplemental jurisdiction is not permissible.
3. Discretionary Basis for Denial of Jurisdiction? If 1367(b) is not an obstacle, are one of the circumstances under 1367(c) present, such that supplemental jurisdiction should not be exercised?
a. Novel State Issue. Does the supplemental claim involve a novel or complex state issue?
b. State Claim Predominates. Does the state claim substantially predominate over the federal claim (e.g. the bulk of the evidentiary showing will relate to state issues, and the federal claim is minor compared with the state claims)?
c. Federal Claims Dismissed. Have the federal claims been dismissed?
d. Other Circumstances. Are there other exceptional circumstances that would suggest that the supplemental claims should not be heard in federal court (i.e. jury confusion)?
C. Removal Jurisdiction: If the case has already been filed in state court, is there a basis for removing some or all of the claims to federal court?
1. Original Jurisdiction: Would the federal district courts have original jurisdiction over the plaintiff’s claims if they were filed in federal court? 28 USC 1446(a).
a. Yes. If so, the case may be removable, provided other requirements are met. Proceed to the next question if the case is a diversity action. Proceed to Part C.5 if jurisdiction would be based on the presence of a federal question.
b. No. If not, the case is not removable.
2. Diversity Basis: If the claim could have been brought in federal court based only on diversity, is the defendant who is seeking removal a citizen of the state where the case has been brought? 28 USC 1441(b).
a. Yes. If so, removal is impermissible.
b. No. If not, removal may be possible. Proceed to next question.
3. Time Limit: Have 30 days passed since the defendant received service of the initial pleading setting forth the removable claim or notice of a chance in the removability of the case? 28 USC 1446(b).
a. Yes. If so, then the defendant has waived the right to remove the case.
b. No. If not, proceed to the next question.
4. Defendant Unanimity: Have all of the defendants agreed to removal?
a. No. If not, the court will remand after removal.
b. Yes. If so, removal will be permissible.
5. Federal Question Basis: If the claim could have been brought in federal court based on federal question jurisdiction, then the claim is removable, provided there is defendant unanimity and the 30-day time limit for removal has not expired. Check to see whether there are separate and independent non-federal claims that can be removed along with the federal claim.
6. Motion to Remand: If an action has been removed, can a party seek to remand the case to state court? Only if a motion to remand is filed within 30 days of the filing of the notice of removal.
Venue, Transfer and Forum Non Conveniens

Introduction

Venue serves to allocate cases among the same type of courts within a given judicial system. This is a statutory, not constitutional, question.

Venue depends on the theory of claim, subject matter of the claim, and the parties involved.

General statute is found at 28 USC 1391. Under the general venue state, venue is proper in any district indicated by either of two tests:

1. 1391(a)(1)-(2) (diversity only actions)

a. The first test provides that venue is proper in the district where any defendant resides, provided the defendants all reside within the same state. Corporate defendants are said to reside in the district “with which its contacts would be sufficient to subject it to personal jurisdiction.”

2. 1391(b)(1)-(2) (non-diversity only actions). 

a. The second test makes venue proper in any district where a substantial part of the events or omissions giving rise to the cause of action occurred. If property is at issue, then venue is proper in the district where a substantial part of the property is located.

If neither of the tests can be satisfied, then venue is appropriate as determined by either of two fallback provisions. You can only use the fallback provisions if the two tests above don’t give you any venue at all:
1. For diversity only actions, if a proper venue does not exist based on the above tests, then venue is proper wherever any defendant can be subject to personal jurisdiction.

2. For non-diversity only actions, venue is such circumstances is proper simply in any district where any defendant “may be found.”

Local and Transitory Actions

In “local” actions venue is proper only in the district where the property that is the subject of the action is located, subject to the Reasor-Hill exception.

Reasor-Hill Corporation v. Harrison

· A state court may entertain a suit for damage to real property situated in another state.

· If the local action rule were followed, Barton would have no remedy.

· Reasor-Hill would not voluntarily subject itself to suit in Missouri.

· Therefore, Arkansas court properly exercised jurisdiction.

· Venue rules should not deprive plaintiff of his day in court.

· Courts will recognize venue in order to do substantial justice.

Although venue in federal courts is determined by federal law, the federal court will apply state law.

Bates v. C&S Adjusters, Inc.

· Venue is proper in FDCPA cases in a plaintiff’s home district if a collection agency had mailed a collection notice to an address in that district. 

· Standard focuses on the location where events occurred (Notice in NY)

· Envelope should be marked “do not forward” or else subject to suit wherever it is forwarded to.

Venue in Transitory Actions

· Defendant’s Residence: Venue is proper in the district where any defendant resides if all defendants are in the same state.

· Events or Property: Venue is proper in a judicial district where a substantial portion of the events occurred, or where a substantial portion of the property is located.

· Aliens: Can be sued in any district.
· Corporations: Considered residents of each judicial district in which it is incorporated or doing business.
Transfer of Venue

An action may be transferred to an alternate venue within the federal system under 28 USC 1404. Either party may seek a transfer and such can be granted by the court for the convenience of the parties and witnesses and in the interest of justice. However, transfers can only be made to districts where the case could have been originally brought, regardless of whether the defendant now consents to suit in the alternative forum.

Where venue is initially improper, a defendant can move for dismissal of the action under Rule 12(b)(3); however, the court has the authority under 28 USC 1406 either to dismiss the case or transfer it to a district with proper venue, again, if the court deems such a transfer to be in the interest of justice.

Hoffman v. Blaski

· A change of venue may not be granted to a place where the plaintiff could not have originally brought the suit.

· Defendant does not get rights not open to the plaintiff.

Forum Non Conveniens

Forum non conveniens is a common law doctrine that permits the dismissal of a case over which a court has jurisdiction and venue on the ground that practical factors indicate that it should be heard in another court and that court is outside of the same judicial system. Different than transfer of venue in that a transfer occurs within the same judicial system.

Two requirements:

1. There must be an adequate alternative forum for the case (Gulf Oil Corporation v. Gilbert).

2. Must be a showing that interests of convenience to the parties and certain public interests argue in favor of the alternative forum notwithstanding plaintiff’s choice of the current forum (Piper Aircraft Company v. Reyno).

a. Consider location of events, location of witnesses and evidence, applicable law, and ability to compel people to testify.

Gulf Oil v. Gilbert

Facts:

· The US District Court has the inherent power to dismiss a suit pursuant to the doctrine of forum non conveniens 

· Courts need not be forced to accept jurisdiction.

· Forum non conveniens allows a court to resist imposition upon its jurisdiction, even where jurisdiction is authorized by the letter of a general venue statute.

· Consider: access to evidence, process for attendance of unwilling witnesses, cost of getting witnesses to trail, etc.

· Jury duty should not be imposed upon people of a community that have no relation to the litigation.

Venue Checklist

A. Waiver: Has the party challenging venue waived the challenge? If so, venue is proper.
1. Forum Selection Clause: Is there a forum selection clause that covers the situation and binds the parties involved? Such a clause would typically prevent a party from challenging venue that is proper under the clause.
2. Failure to Object: Has the party challenging venue already made a response to the complaint without challenging venue, such that the challenge is waived under Rule 12(h)?
B. Special Venue Statute: Is there a special venue statute that applies? If so, then venue must be evaluated under the special statute, not 1391.
1. Title 28: Is there a provision within Title 28 that carves out special venue provisions for certain types of cases?
a. United States as Defendant: Is this a suit against the United States? If so then venue is governed by 1402.
b. Federal Interpleader: Is this a federal Interpleader action? If so then venue is governed by 1397.
c. Copyright & Patent Actions: Is this a copyright or patent action? If so then venue is governed by 1400.
d. Shareholder Derivative Suit: Is this a shareholder derivative suit? If so then venue is governed by 1401.
2. Other Federal Statute: Is this a case arising under a particular federal statute? If so, the provision of that statute should be consulted to determine whether it includes a special venue provision.
C. General Venue Statute: If no waiver has occurred and no special venue provision applies, then apply the general venue statute (28 USC 1391).
1. First test under the general venue statute: Do all the defendants resident within the same state?
a. Identify the residency of each defendant:
i. Individuals: Residency is equated with citizenship (domicile).
ii. Corporations: Resident in districts where they are subject to personal jurisdiction. For multi-district states, resident only in those districts where they would be subject to personal jurisdiction were the district a separate state.
b. If all defendants resident in the same state, venue is proper in a district where any of the defendants reside.
c. Continue on to the next test because it could possibly present another viable alternative venue.
2. Second test under the general venue statute: Is there a district where a substantial part of the events or omissions giving rise to the claim took place or where property that is the subject of the action is located?
a. Yes. If so, venue is proper in any such districts.
b. No. If not, and venue could not determined based on the first test, proceed to determine whether venue is possible under the fallback provision.
3. Fallback Provision: If no proper venue can be identified based on the first two tests, then determine venue with reference to the fallback provisions of 28 USC 1391.
a. Diversity Cases: If this is a diversity-only case, is there a district where any defendant is subject to personal jurisdiction? If so, venue is proper in any of those districts.
b. Non-Diversity Cases: If this is not a diversity-only case, ask whether there is a district where any defendant can be found? If so, venue is proper in any of those districts.
D. Transfer of Venue: If venue is improper, can the case be transferred to another district? 28 USC 1404, 1406.
1. Jurisdiction & Venue in Transferee Court: Is the transfer being made to a district, within the same judicial system, where the action could have been brought initially?
a. No. If not, then the case may not be transferred.
b. Yes. If so, proceed to the next question.
2. Convenience and Justice? Would a transfer be for the convenience of the parties and witnesses, and in the interest of justice? If so, then the court may transfer the case to the other district.
E. Forum Non Conveniens: Have the two prerequisites for a dismissal on forum non conveniens grounds been met?
1. Adequate Alternate Forum: Is there a forum outside of the federal system that is available for the prosecution of plaintiff’s claim? If no adequate forum exists, a dismissal for forum non conveniens is not proper (Gulf Oil).
a. Unfavorable Law: Will the plaintiff face less favourable law in the alternate forum? If so, that is no impediment to recognition of the forum as a viable alternative (Piper Aircraft Company v. Reyno).
b. Bar to Relief: Are the doors to the courts virtually closed to the plaintiff for some reason, preventing the ability to seek relief in the alternate venue? If so, then the alternate venue might not qualify as an adequate available alternative.
2. Public & Private Interests: Do private and public interests weigh in favor of having the case heard in the alternate forum? (Gulf Oil)
a. Private Interest Factors: The following factors should be used to evaluate the viability and desirability of hearing a case in a proposed alternate forum:
i. Location of events giving rise to the case
ii. Availability of compulsory process for attendance of the unwilling
iii. Ability to implead other parties in the court
iv. Ability to take a view of premises involved in the dispute
v. Ease and cost of access to sources of proof, which depends on the location of relevant witnesses and documentary evidence
vi. Enforceability of a judgment if one is obtained
b. Public Interest Factors: The following factors reflect interests of the government and local community of the proposed alternate forum that should be considered in determining whether hearing the case in that forum would be desirable:
i. Whether the dispute involves local people or events

ii. Whether the dispute is likely to be decided under the local law of the forum

Choice of Law

State Law in Federal Courts

The Rule in Swift v. Tyson

28 USC 1652 reads that the laws of the several states, except where the Constitution, treaties or Acts of Congress require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States.

USSC interpreted this rule narrowly, reasoning that state rules of decision had to be applied in federal courts, only when the state rules were in the form of statutes. State decisional law did not have to be used in the federal courts.

Essentially, federal procedure was the state procedure. However, the federal substantive law was separate from that of the state substantive law.

The problem with Swift was that where federal substantive law differed from state substantive law, all the plaintiff needed to do was choose the right court to guarantee the outcome.

Erie Doctrine

If substantive: state law

If procedural: federal law (generally)

However, this is not necessarily a clean dichotomy. Sometimes procedural rules and be substantive, and vice versa. The test from York is whether the procedural rule was outcome determinative (i.e. substantive). The problem with York is that it left little to federal procedure. The Byrd case was the answer to York. It recognized that York went too far in terms of outcome determination test.

Erie Ry. Company v. Tompkins

· When a federal court has diversity jurisdiction, should it should not apply federal substantive law in resolving the merits of the case.

· Swift was an unconstitutional assumption of powers by the federal courts.

· When a matter is governed by a specific federal statute or a federal question is involved, federal law will apply (federal question)
· Federal courts are free to apply their own procedure, but any issue of substantive law (other than a federal question) must be determined according to the laws of the state in which the federal court is operating.

Guaranty Trust Company v. York

· When adoption of a federal procedural rule in federal court will lead to a substantially different outcome than if the case had been brought in state court, the federal procedural rule should not be followed

· Procedural law in federal court is federal.

· However, substantive rights must be based on state law.

· Hard to distinguish at times.

· Question is not whether the statute of limitations is procedural, but whether the statute involves a matter of substance, in that the outcome of the suit is significantly affected by disregard of state law that would control if brought in state court.

· Rule of law is substantive within Erie if it has a substantial effect on the outcome of the case.

· Here, the statute’s effect was substantial. Therefore, state law controls.

Byrd v. Blue Ridge Rural Electric Cooperative, Inc.

· When questions in a diversity suit in federal court concern the mode and form of remedy, state procedural rules – when they affect the outcome of the suit – will not be allowed to override essential federal rights

· The outcome-determinative test of York, while generally valid, is not the sole test to be used to separate substance from procedure for purposes of Erie.

· Preference for state law is not binding if the application of such a law would deprive a person of a strongly protected federal right, even if the standard “outcome” test is met.

· Application of state law here would deprive Byrd of a jury trial upon a major part of his case

· The preference for state law must be balanced against the deprivation of federal rights resulting from application of state law, a test that is separate from, and intended to augment the outcome-determinative test of York. 

· Also, discretion left to the judge.

It can be difficult to determine the various state and federal interests. And, even when you can determine the interests, how do you balance the respective interests? Hanna was designed to dispel some of the unpredictability of Byrd.

Hanna v. Plumer

· In a civil action brought in federal court under diversity jurisdiction service of process must be governed by the Federal Rules, even if the outcome is affected.

· Rule 4(d) of the Federal Rules of Civil Procedure was designed to control in diversity actions.

· Plumer says that under Erie and York, Mass. procedure should govern because it is outcome determinative. However, this is not the sole consideration.

· Constitutional provision for federal courts carries with it congressional power to make rules relating to practice and pleading in those courts

· To hold that federal rules don’t apply in federal court would be to ignore federal power.

· The difference in rules hardly relates to determining the forum here. 

· However, to ask this question at the end after something has gone wrong, would always have a large effect.

· Must consider when the cause of action arose, not after something went wrong.

Burlington Northern Ry. Co. v. Woods

· Woods had obtained a jury verdict against BNR in a personal injury action prosecuted in an Alabama federal district court

· After the verdict had been affirmed on appeal without modification, the Court of Appeal assessed a penalty of 10% of damages for all unsuccessful appeals of money judgments

· BNR objected saying Rule 38 of the Federal Rules of Appellate Procedure controlled, and that under Rule 38, penalties were only appropriately if the appeal was frivolous.

· United States Supreme Court said Rule 38 applied. 

· First inquiry is whether Rule 38 is so broad that it causes a direct collision with state law, leaving no operation for state law

· Rule 38 affords the Court of Appeal an opportunity to penalize an appellant who takes a frivolous appeal, and to compensate the injured appellee for delay and expense

· This conflicts directly with Alabama’s rules

· Therefore, the 10% penalty is discretionary (federal rule) and not mandatory (Alabama rule)

Stewart Organization, Inc. v. Ricoh Corporation

· In a federal diversity suit, federal rules, not state rules, should apply in a motion for change of venue. 

· When the federal rule to be applied is a statute and the statute applies to the issue before the court, the statute will be applied if it was enacted within the limits of constitutional authority.

· Here, 1404(a) places discretion in the district court to adjudicate motions for transfer according to a consideration of convenience and fairness.

· S. 1404(a) controls and must be applied since it represents a valid exercise of Congress’s authority under the Constitution to make rules regarding the practice and pleading in the federal court system.

· Therefore, the case should be remanded to determine the appropriate effect under federal law of the parties’ forum selection clause on the respondent’s 1404(a) motion.

Gasperini v. Center for Humanities, Inc.

· A federal court, applying a state law that provides appellate review of a jury verdict, may review a jury verdict, despite the 7th Amendment prohibition of federal court review of a jury’s findings of fact.

· 7th Amendment does prohibit review of findings of fact made by juries, except according to the rules of the common law.

· G says NY law providing review is procedural and is incompatible with the 7th Amendment, so therefore, it cannot be given effect in federal court.

· CFH said this test is substantive and must be applied by the federal courts.

· Nothing in the 7th Amendment precludes review of a ruling that a verdict is not excessive. Limited to abuse of discretion.

Klaxon Co. v. Stentor Electric Mfg. Co.

· Federal courts must apply the conflicts-of-law rules of the states in which they sit. 

· Proper function of a federal court is to ascertain what the state law is, not what it ought to be.

Erie Doctrine Checklist

A. Diversity Action: Is this a federal question case, or a diversity action case. There is no need to conduct an Erie or Hanna analysis for federal question cases. If this is a diversity case, then proceed to the next question.

B. Presence of a Federal Rule or Statute: Hanna says that the initial question should be whether the issue before the court is potentially covered by a Federal Rule of Civil Procedure or federal statute?

1. Federal practice not embodied in a statute or rule: Where no federal rule or statute is at stake, the federal practice will have to be evaluated with reference to the Erie analysis in Part E.

2. Federal practice embodied in a statute or rule: If there is either a federal statute or rule in the picture, proceed to the next question.

C. Controlling Federal Rule or Statute: Is the federal rule of statute sufficiently broad to control the issue before the court? Is the federal rule of statute “intended or designed to govern the issue at hand” such that “the rule’s purposes would be served by applying it?”

1. Not Controlling: In the absence of a controlling federal rule or statute, the determination of whether to apply state law must be made with reference to the Erie analysis in Part E.

2. Controlling: If the federal rule or statute is controlling of the issue before the court, proceed with the Hanna analysis.
D. Hanna Analysis

1. Direct Conflict: Is the applicable federal rule or statute in “direct collision” with the law of the relevant state?
a. No Direct Conflict: If there is no direct conflict between an applicable federal rule or statute and state law, then the federal law should be applied and no further analysis is required.
b. Direct Conflict: IF there is a direct conflict between an applicable federal rule or statute and an otherwise applicable state law, then proceed to the next question.
2. Constitutionality of the Federal Rule or Statute: Does the rule regulate matters that are procedural or capable of being classified as either substantive or procedural? To determine whether a federal rule really regulates procedure ask whether the rule regulates “the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard or infraction of them.”
a. The Rule/Statute Regulates Substance: If the federal rule or statute at issue regulates clearly substantive matters, then it may not be enforced in lieu of conflicting state law.
b. The Rule/Statute Regulates Procedure: If the rule or statute regulates procedural matters, or if it can be classified as both procedural and substantive, then the constitutional standard is satisfied.
i. Federal Statute? If a federal statute is at issue, and it has been deemed to be procedural, there is no need to determine compliance with the Rules Enabling Act. The analysis is complete and the federal statute should be applied. Stewart Organization, Inc. v. Ricoh Corporation.
ii. Federal Rule? If a federal rule is at issue, proceed to the next question.
3. Compliance with the Rules Enabling Act: If a Federal Rule is at issue, does the rule comply with the Rules Enabling Act?
a. Rules Defining Legal Rights: Does the Federal Rule define legal rights or simply define the judicial process by which such rights are enforced?
i. Defines Legal Rights: If the Federal Rule defines legal rights, then it is substantive and may not be applied in lieu of an applicable state law.
ii. Defines Enforcement of Rights: If the Federal Rule merely pertains to the means of enforcing legal rights, then it is procedural. Proceed to the next question.
b. Abridgement of State Substantive Rights: Does the Federal Rule “abridge, enlarge or modify” and substantive right?
i. No. If not, the rule complies with the Rules Enabling Act and is valid. The federal rule should be applied.
ii. Yes. If so, proceed to the next question.
c. Procedural Interests Advanced? If it appears that substantive rights are modified, can it be said that the Federal Rule advances clear procedural interests and only “incidentally affects litigants’ substantive rights?” Burlington Northern Ry. v. Woods.
i. Yes. If so, then the rule complies with the Rules Enabling Act and is valid. The federal rule should be applied.
ii. No. If not, the rule violates the Rules Enabling Act and should yield to conflicting state law.
E. Erie Analysis: If no federal statute or Rule covers the issue before the court, then the question becomes, should the federal practice in question or the conflicting state practice be applied?
1. Substance v. Procedure Test: Can the issue be readily labelled as substantive, and thus beyond the scope of federal courts to regulate within states?

a. Substantive Rules of Common Law: Do the conflicting rules prescribe substantive duties and obligations, such as those embodied in the law of torts, contracts and property, as opposed to the mere “form and mode” of enforcing those duties and obligations?

i. Yes. If so, the federal standard may not be applied and must yield to conflicting state law, regardless of whether the state law is embodied in statutes or the decisions of state courts.

ii. No. If not, then the next set of questions must be considered to determine which standard should be applied.

2. Modified Outcome-Determinative Test: If the competing state and federal standards are not readily susceptible to classification as either substantive or procedural, then the outcome-determinative test as modified by Hanna should be applied.
a. Forum Shopping Encouraged? Would application of the federal standard impact a plaintiff’s decision regarding whether to file suit in federal or state court?
i. Yes. If so, the Erie policy of discouraging forum shopping is disserved. Proceed with the Byrd balancing approach to determine if there are any countervailing federal policies that warrant application of the federal standard notwithstanding its promotion of forum shopping.
ii. No. If not, proceed to the next question.
b. Inequitable Administration of the Laws likely? Would application of the federal standard result in “substantial” variations between outcomes in state and federal courts?
i. Yes. If so, the Erie policy of avoiding inequitable administration of the laws is disserved. Proceed with the Byrd balancing approach to determine if there are any countervailing federal policies that warrant application of the federal standard notwithstanding its promotion of inequitable administration of the laws.
ii. No. If not, the neither of the “twin aims” of Erie are implicated and the federal practice should be followed.
3. Byrd Balancing Approach: Outcome determinativeness must be evaluated against the substantive policy interests furthered by the respective state and federal practices. To do so, ask the following questions:
a. State Substantive Policy Furthered? Is the state practice “bound up with the definition of the rights and obligations of the parties,” such that the practice furthers some substantive state policy?
i. Yes. If so, then it must be determined whether there is a countervailing federal policy that would warrant application of the federal practice. Proceed to the analysis below.
ii. No. If not, then the presence of a federal policy that will be furthered by application of the federal rule will allow the court to ignore the state practice. Proceed to the next question.
b. Countervailing Federal Interest? Does the federal practice promote an important federal substantive policy interest that outweighs the significance of the state policy underlying the state practice?
i. Yes. If there are important substantive policy interests that are furthered by the federal practice that are more important than the state interests at stake, then the federal practice should be followed.
ii. No. If there are only slight federal substantive policy interests at stake as compared with the substantive policies furthered by the state practice, the state practice should be followed.
Reverse Erie Doctrine

Reverse Erie deals with federal law in state court (contrasted with state law in federal court). When a state attempts to adjudicate a federal right, the Supremacy Clause requires the application of federal law.

	
	Applicable law
	Court
	Substantive
	Procedural

	Reverse Erie
	Federal
	State
	Federal
	Federal if state law discriminates against or stands as an obstacle to federal law (broad reading of York)

	Erie
	
State
	Federal
	State
	Federal if Federal Rules apply or no forum shopping or no overriding federal interest


Brown v. Western Ry. of Alabama

· Issue about whether the complaint set forth a cause of action

· Question as to how the pleading was to be construed (based on state or federal law)

· Georgia law construed pleading allegations most strongly against the pleader. Would have the effect of throwing out the plaintiff’s case

· Court holds that a federal right (under the FELA) cannot be defeated by forms of local practice.

· Strict local rules of pleading cannot be used to impose unnecessary burdens upon rights of recovery authorized by federal laws.

· Remedy is that the pleading is amended.

Dice v. Akron, Canton & Youngstown Ry. Co.

· In adjudicating a claim arising out of federal law, a state court may not apply state law in determining issues incidental to the adjudication of the federal claim.

Modern Pleading

Introduction

A short, plain statement of claim showing an entitlement to relief, along with a certification that the claim is truthful (Rule 11) is all that is required. Signature on the pleading is essentially a guarantee that there is sufficient evidence to bring a claim, and that the claim is not frivolous or vexatious. However, now you have 21 days to withdraw a pleading if there is a Rule 11 motion brought. Costs can be awarded by the court as necessary, but there is a presumption against the person bringing the Rule 11 motion. 

Defendant has 20 days to answer the claim, 60 days if they waive any service errors, and 90 days if dealing with an international defendant. 

Summary judgment kicks in when there is no claim at all (Rule 56).

The Complaint

Detail Required Under Federal Rules

Usually a statement of facts, plus a right to relief is required. Rules 8(a) and 12(b). Also, must demand the relief sought (Rule 8(a)(3)), and have a jurisdictional statement. Personal jurisdiction and venue need not be specified, although it is typically done. Don’t mention evidence in the pleadings. 

Dioguardi v. Durning

· A complaint containing a short and plain statement of the claim asserting that the pleader is entitled to relief, but not stating facts sufficient to constitute a cause of action, is adequate.

Burden of Pleading / Burden of Production

Burden of pleading usually falls on the party with the burden of production, although it need not always be this way.

Plaintiff must usually put forward some evidence in order to proceed. Plaintiff must plead those matters he must prove.

If a plaintiff cannot legitimately allege the basic elements of his claim, how can he do so at trial?

However, the plaintiff need not negative every issue the defendant could raise. This would make the pleadings too long and too complex. Defendant must raise defenses. Once that happens, plaintiff can then respond to the specific defenses relied upon (reply document not required in all jurisdictions, i.e. in federal court).

Plaintiff need only raise defenses initially when they go to the heart of the claim (i.e. non-payment of a note must be proven, as payment is a defense).

Pleading Special Matters (Rule 9)

Denny v. Carey

· A complaint based on fraud need not specifically allege facts constituting fraud on the part of the defendant

· A complaint alleging fraud must state the circumstances with particularity so that the defendant can prepare an adequate answer.

· However, with fraud, many of the issues will be in the defendant's knowledge only. Too hard a burden to put on the plaintiff.

· Rule 9(b) is met if the defendant can prepare an adequate answer to the allegations.

Alternative and Inconsistent Allegations

Rule 8(e)(2). Virtually all courts permit inconsistent and/or alternative allegations, so long as it is made in good faith. However, each cause of action must be separately stated. Each paragraph should be limited to one issue.

Prayer for Relief

See Rules 8(a)(e) and 54(c).

Bail v. Cunningham Brothers, Inc.

· An ad damnum clause may be amended post-trial to correspond to the jury’s verdict.

· Majority of authorities permit awards in excess of those pleaded.

· CB says had it known it could have been liable for more, it would have handled the case differently

· However, no serious prejudice (like if the claim was for $1K)

· Not an abuse of discretion to allow a post-trial amendment

Two exceptions to the rule:

· If it is a default, you can’t recover more than in your prayer for relief

· If there would be prejudice to the defendant

Answering the Complaint

Defendant has 20 days to answer the claim, 60 days if they waive any service errors, and 90 days if dealing with an international defendant.
Denials

Rule 8 requires a defendant to make one of three responses to the plaintiff’s complaint:

1. Admit

2. Deny

3. Insufficient Info

Challenges to the complaint can be as to (Rule 12):

1. Sufficiency of the complaint (essentially a motion to dismiss)

a. Rule 12(b)(6). 

b. Defendant will usually ask for more time to conduct discovery (Rule 56)

2. Abatement matters (proper court, proper service, etc.)

a. Challenge to jurisdiction (other than subject matter jurisdiction) must be made in your first motion or answer, otherwise these issues will be waived

3. Forum
a. Used rarely in the U.S.

b. Rule 12(e): motion for a more definite statement. Issue is that the defendant cannot file a more responsive pleading on the issues. 

c. Rule 12(f): motion to strike. Available to eliminate redundant, impertinent or scandalous matter. Two general preconditions:

i. What you’re seeking to strike is unrelated to the issues, and

ii. Prejudicial

All averments to which defendant does not specifically respond to are deemed to be admitted. Defendants usually use a blanket denial paragraph. Can use a general denial, although this is not encouraged.

Affirmative Defenses (Rule 8(c))

Rule 8(c) lists 19 affirmative defenses that must be raised specifically. An affirmative defense is a justification or excuse that would absolve the defendant of liability to the plaintiff, even if the plaintiff’s claim is proven. Rule 8(c) is basically a notice provision. Gives notice to the plaintiff of the use of an affirmative defense. The failure to plead affirmative defenses can result in the defendant being barred from introducing evidence on those defenses. Affirmative defense is defined as encompassing 2 types of pleadings:

1. Ones that admit the allegations, but suggest some reason why there is no right to recovery, and 

2. Ones that concern allegations outside the plaintiff's prima facie case that the defendant cannot raise by a simple denial.

Amendments (Rule 15)

Parties may amend before, and during, trial. Rule 15(a) permits amendments before an answer has been served, or within 20 days after the answer to the complaint. However, even if there is no right, amendments should be freely given by the court unless there is prejudice. Claims should be decided on their merits, as opposed to on procedural technicalities.

Worthington v. Wilson

· Where a complaint is filed against unknown defendants and is amended to name defendants, the amended claim does not relate back, if the failure to name was not due to a mistake, but rather to being unaware of their identities.

· Plaintiff also attempted to bring the claim under state law. However, the court found that the federal law had absorbed the state law. It was a federal question, and federal law provided the SOL. Court only adopts the state rule when there is no federal rule.

· In a diversity case, you can use a more lenient state SOL. However, the problem is when the state SOL is less lenient. Then there is an Erie issue. Is the SOL strictly substantive (then state law). If it is not strictly substantive, then the question is, is there a FRCP? If so, federal.

In order to amend without being dismissed because of the statute of limitations:

1. Same transaction or occurrence (Rule 15(c))

2. Mistake occurred

3. Knew of should have known intended person

4. Received notice

5. 3&4 occurred within 120 days

Supplemental Pleadings

Same standard as Rule 15. Should also be liberally granted, unless prejudice would result.

Pleadings Checklist

A. Adequacy of the Complaint: Is the complaint (or answer setting forth counterclaims) sufficient under the Federal Rules?
1. Jurisdiction: Does the complaint adequately allege the grounds for the court’s subject matter jurisdiction?
a. Diversity Jurisdiction: If diversity of citizenship is alleged as the basis for jurisdiction over a claim, does the face of the complaint reveal the complete diversity of citizenship of the adverse parties in the case and satisfaction of the required amount in controversy? If so, the jurisdictional allegation is sufficient.
b. Federal Question Jurisdiction: If diversity of citizenship is not alleged as the basis for jurisdiction, does the complaint allege some federal law or constitutional provision or treaty out of which the claim arises? If so, the jurisdictional allegation is sufficient.
c. Supplemental Jurisdiction: If neither diversity of citizenship nor a federal question is alleged to support the jurisdiction over the claim, does the complaint allege the existence of original (diversity or federal question) jurisdiction over the other claims and supplemental jurisdiction with respect to this claim? If so, the jurisdictional allegation is sufficient.
2. Statement of the Claim: Does the complaint adequately state a claim showing that the pleader is entitled to relief?
a. Special Matters: Does the pleading aver fraud or mistake?
i. Yes. If so, are the circumstances constituting fraud or mistake stated with particularity? If not, then the pleading is insufficient.
ii. No. If not, the general pleading standard of Rule 8(1)(2) applies. Proceed to the next question.
b. All Other Claims: Does the pleading give the adverse party fair notice of what the plaintiff’s claim is and the grounds upon which it rests? Ask two questions:
i. Is the defendant given enough information to figure out what the plaintiff is generally alleging? If so, proceed to the next question.
ii. Does the claim as plead, if true, entitle the plaintiff to relief? If so, then the pleading standard of Rule 8(a) has been satisfied.
c. Admissible Evidence Question: Sometimes the question you face on an examination may be phrased as “Can a party present evidence on a particular claim?”
i. Where that is the question, answer it by first asking, “Did that party adequately plead the claim as required under the rules?”
· Yes. Refer to Parts A.2.a and A.2.b above. If the matter was properly pleaded, then the party may introduce evidence pertaining to that matter.
· No. If the matter was not properly pleaded as required by the Rules, proceed to the next question.
ii. Prejudice: Would the adverse party be unfairly prejudiced by permitting the admission of the evidence at this time?
· Yes. If unfair prejudice or surprise would result from the admission of the evidence on matters not properly pleaded, the evidence should be excluded.
· No. If no prejudice would result from admission of the evidence, the court may choose to allow the evidence to be submitted.
3. Damages: Does the complaint adequately demand judgment for the relief the pleader seeks? An alternative form of this question may be whether the plaintiff may recover for certain damages? The answer to this question will depend on whether the damages were sufficiently pleaded under the Federal Rules:
a. General Damages/Relief: Are the damages being recovered for injuries pleaded in the complaint?
i. Yes. If so, the complaint supports the damages award.
ii. No. If not, proceed to the next question to determine whether the damages should be considered special damages.
b. Special Damages: If the damages are being sought at trial are challenged as being “special damages” that should have been separately pleaded, the question becomes whether the damages are issue were indeed “special” under the rules.
i. Natural & Foreseeable? Are the damages the natural, foreseeable, or inevitable result of injuries or events mentioned in the complaint?
· No. If the damages are not natural and foreseeable, but rather are unpredictable, they may be considered “special damages” and will have to be specifically stated in the pleading to be pursued.
· Yes. If the damages are natural and foreseeable, they should not be considered special damages and the complaint will support the recovery of the damages.
c. Permissible Award: Beyond the adequacy of the pleading, a question may arise as to whether the party may be awarded relief beyond that prayed for in the demand for relief. To answer this question, ask, “Is relief being granted pursuant to a default judgment?”
i. Yes. If so, then relief is limited to the relief prayed for in the demand for judgment.
ii. No. If not, then the final judgement can grant all relief to which the party is entitled based on the evidence. Some courts may evaluate whether the adverse party would be prejudiced unfairly by allowing a recovery for a substantially different degree of relief.
B. Adequacy of the Answer: Is the defendant’s answer (or the plaintiff’s reply) sufficient under the Federal Rules?
1. Timeliness: Was the answer filed within the required time period under Rule 12(a)?
a. Waiver of Service: Has the defendant waived service pursuant to a request under Rule 4(d)? If so, the defendant has 60 days to respond (90 days for foreign defendants).
b. Service of Summons: If the defendant was served with process, the defendant has 20 days to respond, unless granted an extension by the court or through consent of the adverse party.
2. Admissions: Are there allegations that the defendant has expressly or implicitly admitted?
a. Express Admissions: Does the answer explicitly “admit” an allegation or set of allegations?
i. Yes. If so, those allegations are admitted and the defendant cannot introduce evidence seeking to disprove those allegations unless an amendment is permitted. See Part C.
ii. No. If not, proceed to the next question.
b. Implicit Admission: Are there allegations to which the defendant does not respond?
i. Yes. If so, those allegations will be deemed admitted. See Rule 8(b). Defendant cannot introduce evidence to disprove those allegations unless an amendment is permitted.
ii. No. If not, and no express admission is offered, then you are dealing with a denial. Proceed to the next question to determine whether the defendant has effectively denied the allegations in question.
3. Denials: Are the defendant’s denials sufficient to deny the averments made in the complaint? If not, the defendant cannot introduce evidence seeking to disprove the ineffectively denied allegation, unless an amendment is permitted. See Part C.
a. General Denial: Did the defendant set forth a general denial?
i. Yes. If so, is there any portion of the allegations that were generally denied that are manifestly true or that the denying party knew was true when they denied it?
· Yes. If so, the general denial will be deemed to be ineffective and the allegations will be deemed admitted. The defendant cannot introduce evidence seeking to disprove the ineffectively denied allegation unless an amendment is permitted. See Part C.
· No. If not, the general denial is effective to deny all of the allegations to which it pertains.
ii. No. If no general denial is involved, proceed to the next question.
b. Lack of Information: If the answer pleads a lack of information sufficient to form a belief as to the truth or falsity of an allegation, is the matter presumptively within the defendant’s knowledge?
i. Yes. If so, then such a response is impermissible under Rule 8(b). The response will be treated as an admission. The defendant cannot introduce evidence seeking to disprove the relevant allegation unless an amendment is permitted. See Part C.
ii. No. If not, then such a response is permissible under Rule 8(b). It will be treated as a denial.
c. Negative Pregnants & Conjunctive Denials: Is the denial so specific that it leaves open the possibility of the allegation being true in a technically different respect? If so, such denials may be viewed as evasive, and thus ineffective.
d. Specific Denials: If none of the above defects exist and specific denials are made, then the answer effectively meets the allegations of the complaint and the denied allegations will be properly placed before the finder of fact for resolution.
4. Affirmative Defenses: If a defendant seeks to introduce evidence pertaining to an affirmative defense, the question will be, Has the defendant sufficiently pleaded the defense in its answer?
a. Affirmative Defense? Is the defense to be treated as an affirmative defense?
i. Rule 8(c): Is the defense listed in Rule 8(c) as one of the affirmative defenses that must be set forth?
· Yes. If so, it must be set forth affirmatively in a responsive pleading.
· No. If not, proceed to the next question.
ii. Substantive Law: Does the applicable substantive law define the defense as an affirmative defense?
· Yes. If so, it must be set forth affirmatively in a responsive pleading.
· No. If not, proceed to the next question.
iii. Definitional Approach: Does the defense seek to controvert plaintiff’s cause of action or provide an excuse of justification that absolves the defendant of liability?
· Ordinary Defense: If the defense merely controverts an aspect of the plaintiff’s cause of action, then an ordinary defense is involved.
· Affirmative Defense: If the defense provides an excuse or justification that absolves the defendant of liability, it is an affirmative defense that must be set forth affirmatively in a responsive pleading.
· If the defense limits liability without absolving or avoiding liability altogether, some courts may consider the defense to be an affirmative defense. See Ingraham v. U.S.
b. Ordinary Defense: If the defense is not classified as an affirmative defense under one of the above formulations, but rather is a defense that logically flows from plaintiff’s allegations, then evidence supporting the defense is admissible under the denials provided in the answer.

C. Amendments: Is the proposed amendment proper under the Federal Rules?
1. Amendment as a Matter of Course: Is the amendment one the party is entitled to make as a “matter of course” without leave of the court under Rule 15(a)?
a. Response Permitted: If a responsive pleading is permitted, then the question is has the permitted responsive pleading been filed yet?
i. No. If the responsive pleading has not yet been filed, the party may amend the pleading without leave of the court.
ii. Yes. If the responsive pleading has been filed, then it is too late for the party to amend the pleading without leave of the court or consent of the adverse party. Proceed to Part C.2 to determine whether the amendment can be made with leave of the court.
iii. Motions: Motions are not considered pleadings under the Federal Rules. Thus, the filing of a pre-answer motion in response to a pleading does not count as a responsive pleading for the purpose of applying Rule 15(a).
b. Response Not Permitted: If the pleading to be amended is one to which a responsive pleading is not permitted the question is, Has 20 days passed since the filing of the pleading to be amended?
i. Yes. If so, then it is too late to amend the pleading without leave of the court or consent of the adverse party. Proceed to Part C.2 to determine whether the amendment can be made with leave of the court.
ii. No. If not, the party may amend the pleading as a matter of right without the court’s permission.
2. Amendment Not as a Matter of Course: If a party is not entitled to make the amendment as a matter of course, should the amendment be permitted?
a. Consent: Has the adverse party consented to the amendment?
i. Yes. If so, the amendment should be permitted.
ii. No. If not, permission of the court will be required. Proceed to the next question.
b. Leave of the Court: Should the court permit the amendment? The question is answered by asking, Will the interests of justice be furthered by permitting the amendment? Yes answers to either of the following questions raise the possibility that justice will not be served by permitting the amendment (the court could still permit the amendment in its discretion).
i. Prejudice: Will the adverse party be unfairly prejudiced by permitting the amendment?
ii. Bad Faith: Is the failure to present the information contained in the amendment earlier due to bad faith intentional delay?
3. Amendment to Conform to Evidence: If the amendment seeks to conform a pleading to evidence presented or sought to be presented at trial, should such an amendment be permitted?
a. Consent: Have the parties expressly or impliedly consented to trying the issues not raised in the pleadings that are raised in the amendment?
i. Express Consent: The parties may have expressly agreed to try certain issues not raised in the pleadings. If so, then the amendment is permissible.
ii. Implied Consent: Can consent of the parties be implied? Ask, Was any objection raised to the introduction of evidence having no relevance to issues raised in the pleadings?
· No. If no objection was raised, that is strong evidence of implied consent.
· Yes. If an objection was raised, then no consent may be implied. The court will have to resolve whether the amendment should be permitted. Proceed to the next question.
b. Leave of the Court: Should the court grant an amendment to conform pleadings to the evidence in the face of an objection? The question is answered by asking, Would the objecting party be prejudiced by permitting the amendment?
i. Yes. If the objecting party would be unfairly surprised and prejudiced in its ability to maintain their action or defense, the amendment should not be permitted.
ii. No. If the objecting party would not be unfairly prejudiced by permitting the amendment, then the court should permit the amendment.
D. Relation Back of Amendments: If an amendment is proper and has been allowed, does it relate back to the time of filing?
1. Statute of Limitations Law: Does the law providing the statute of limitations applicable to the action permit relation back under the circumstances?
a. No. If not, proceed to the next question to determine whether relation back is possible under another provision of rule 15. 
b. Yes. If so, and the statute of limitations is supplied by state law, ask whether the state rule should be followed in the face of a conflicting result from application of the other provisions of Rule 15(c). Shades of Erie come into play here:
i. Diversity Cases: In diversity actions, the state practice most likely should be followed, but it is a fair question to ask whether Rule 15(c)(2) or Rule 15(c)(3) is an applicable and valid Federal Rules that should be applied to the facts under Hanna. 
ii. Federal Question Cases: The better practice is probably to apply the federal standards. However, where federal law incorporates state statute of limitations law, and that law permits relation back, a fair question is whether the state law or one of the other provisions of Rule 15(c) applies. See Worthington v. Wilson.
2. Amendment Involving Claim or Defense: If the amendment involves a claim or defense, does it arise out of the same conduct, transaction, or occurrence set forth in the original pleading?
a. No. If the claim or defense pertains to separate events (a distinct “transaction or occurrence”), it does not relate back to the time of the original pleading.
b. Yes. If the claim or defense arises out of the same transaction or occurrence, then it relates back to the time of the original pleading.
3. Amendment Involving a New Party: If the amendment seeks to change the party against whom a claim is asserted the answer to each of the questions must be yes to permit the amendment to relate back:
a. Satisfaction of Rule 15(c)(2): Are the requirements of Rule 15(c)(2) satisfied? See analysis at Part D.2.
i. No. If not, the amendment may not relate back.
ii. Yes. If so, proceed to the next question.
b. Notice: Did the party to be brought into the action receive, within 120 days, notice of the institution of the action such that it will not be prejudiced in mounting a defense on the merits?
i. No. If not, the amendment may not relate back.
ii. Yes. If so, proceed to the next question.
c. Awareness of Real Party Status: Did the party to be brought into the action know that but for a mistake concerning the identity of the proper party that the action would have been brought against that party. Two separate questions:
i. Did the party know that they were the intended party?

· No. If not, the amendment may not relate back.

· Yes. If so, proceed to the next question.

ii. Was the failure to name the party originally due to a “mistake”?

· No. If not, the amendment may not relate back.

· Yes. The amendment relates back to the time of the filing of the original pleading.

E. Rule 11: Are sanctions under Rule 11 appropriate in this case?

1. Violation of Rule 11? Has there been a violation of Rule 11?
a. Pre-Filing Inquiry: Did the attorney or self-represented party signing the filing conduct a reasonable inquiry into the factual and legal matters presented in the filing before submitting it to the court? Rule 11(b).
i. No. If there was no reasonable pre-filing inquiry, a violation of Rule 11 has occurred. Proceed to Part E.2 to determine if sanctions can be imposed.
ii. Yes. If a reasonable pre-filing inquiry has occurred, then proceed to the next question.
b. Improper Purpose: Has the filing been made for an improper purpose, such as harassment, delay or to increase the cost of litigation? 
i. Yes. If there is evidence of improper purpose, a violation of Rule 11 has occurred. Proceed to Part E.2 to determine if sanctions can be imposed.
ii. No. If no improper purpose is evident, then proceed to the next question.
c. Frivolous Legal Arguments: Are the legal contentions made in the filing supported by the law as it now exists, or by a non-frivolous argument for the “extension, modification or reversal of existing law or the establishing of new law?”
i. Existing Law: Does the filing cite to applicable law that supports the legal claims made in the filing?
· Yes. If so, then there is no violation of Rule 11(b)(2).
· No. If not, proceed to the next question.
ii. New Law: If the filing argues for a modification of the law, is it in an area of the law that lacks current binding precedent and is based on persuasive precedent from other jurisdictions or evidence of changing legal attitudes towards existing law?
· No. If the argument is in an area of the law where clear, recent and binding precedent controls the outcome, the argument for modification of the law is frivolous and in violation of Rule 11(b)(2).
· Yes. If the argument for modification of the law is in an area where applicable law is stale and more recent indications from other jurisdictions and from within the jurisdiction suggest support for a modification of the law, then the argument is non-frivolous and has sufficient support to avoid running afoul of Rule 11(b)(2).
d. Unsupportable Factual Allegations: Do the factual allegations or denials thereof have evidentiary support or, if so identified, are they likely to have evidentiary support after further investigation?
i. No. If there is no current or prospective evidentiary support for a factual allegation or denial, then Rule 11(b)(3) or (b)(4) has been violated. Also, if it turns out that no evidentiary support develops after further investigation, further advocacy of the allegation or denial also constitutes a violation of Rule 11.
ii. Yes. If the allegations or denials do have evidentiary support or are likely to have such support after further investigation, Rule 11 has not been violated.
2. Sanctions: If a violation of Rule 11 has occurred can the court impose sanctions?
a. Motion: Has a motion for sanctions been made under Rule 11?
i. Yes. If so, have 21 days passed since the motion was served on the adverse party?
· Yes. If so, has the adverse party withdrawn the challenged filing?
· No. If not, then the motion may be filed with the court; the court may enter sanctions it feels would serve the goal of deterring future Rule 11 violations.
· Yes. If so, then the motion may not be filed with the court and sanctions cannot be entered on the basis of the motion.
· No. If 21 days have not passed, the motion cannot properly be filed with the court and sanctions thus cannot be entered on the basis of the motion.
ii. No. If no motion has been made, proceed to the next question.
b. On Court’s Initiative: Has the court directed the attorney, law firm or party to show cause to support a finding that it has not violated Rule 11(b)?
i. Yes. If the court has directed the attorney, law firm, or party to show cause and the court finds that Rule 11 has been violated, it may enter sanctions if it feels that the goal of deterrence of future Rule 11 violations would be served.
ii. No. If the court has not directed the attorney, law firm or party to show cause, it may not declare a violation of Rule 11 and enter sanctions.
Discovery

Introduction

Discovery is the process whereby parties to an action are able to obtain information from their adversaries regarding the various issues presented in the dispute.

Discovery insures that information will be protected before trial (especially if witnesses are elderly or ill). It also helps determine what issues will be in controversy between the parties. Additionally, discovery helps determine what evidence there is for each issue. This helps eliminate surprise at trial.

Pre-trial Devices for Obtaining Information: Depositions and Discovery

6 different devices parties may use to obtain information during discovery:

1. Initial disclosures

2. Depositions

3. Interrogatories

4. Document requests

5. Physical and mental examinations

6. Requests for admission

Scope of Discovery (Rule 26)

Parties may discover any material “relevant to the claim or defense of any party.” Courts can limit the scope of discovery if needed. 

Mandatory Disclosure and the Discovery Plan (Rule 26(a))

Mandatory disclosure doesn’t get you much. However, for normal discovery, you can request all relevant, non-privileged material that is not unduly burdensome, expensive or excessive to request. Normal discovery actually ends up being broader than mandatory disclosure.

Cummings v. General Motors Corporation

· A party is not required to automatically disclose documents that it does not intend to use

· Parties only required to make initial disclosures of all documents, data and tangible things in the possession, custody or control and that the disclosing party may use to support its claims or defenses, unless solely for impeachment.

Discovery Plan (Rule 26(f))

Rule 26(f) provides for a discovery conference between the parties and court. 

Problems Regarding Scope of Discovery

Materials Prepared in Anticipation of Trial (Rule 26(b)(3))

Counsel’s ideas, papers and memoranda are protected under the work product exception. However, the materials may be protected, although the facts within are not.

Hickman v. Taylor

Facts:

· Tugboat sank, but several crew members survived

· Statements taken during an investigation that followed.

· Later, in anticipation of suit, the owners privately interviewed the survivors and several witnesses, and made transcripts

· Some survivors sued, and they asked for their exact testimony, which the attorney for the owners had obtained.

· Defendant said this work product was within the lawyer-client relationship, and was absolutely privileged.

· District court found for plaintiffs.

· Court of Appeal reversed.

Held:

· There is a conditional privilege against discovery

· Information containing the ideas, conclusions or labor of the attorney is exempt

· However, not absolute.

· Upon the showing of good cause, the work product may be made discoverable.

· However, where the information sought is readily available elsewhere by the party seeking discovery, will the court protect the work product of the opposing attorney.

Reasons for limiting disclosure of work product:

1. Afraid of rewarding the lazy attorney

2. Don’t want to discourage comprehensive investigation and recording

3. Sanctity of mental processes

4. Lawyer witness problem

Written work product includes things that have the guarantee that it is the witnesses words. However, oral work product is when you don’t have that authentication. However, this is somewhat misleading distinction. An attorney memo is essentially oral work product. However, if a witness signs it, then it is converted into a written work product. Oral work product is essentially immune from discovery. Written work product can be obtained upon a showing of need (i.e. substantial hardship, etc.). However, statements given at the time of the incident are unique from statements occurred after the fact. Can show need in that situation.

However, the mere communication of a pre-existing document to a lawyer does not cover it by A-C privilege. Documents created in anticipation of litigation may be protected, though. Work product exception doesn’t really kick in unless there is anticipation of litigation anyway. Need is irrelevant unless the documents are written work product.

Example: If attorney takes notes from a witness at an accident, you would likely argue that there is need because they are contemporaneous with the accident. However, keep in mind, the attorney’s notes are oral work product and are protected. Cannot get unless it is written work product.

A witness who has signed a statement can always just give it to the other side. There’s no real privilege there. Defendant could just say there is need for it, and get it.

The court can delete any mental processes in any document that is going to be disclosed. 

Privileges and Work Product

Rule 26(b)(1) limits discovery to matter that is not privileged. Privilege gives a person the right to refuse disclosure when they would normally have to disclose. For example, the A-C privilege. 

Work product: limited privilege, at least as to written work product. 

A-C: absolute privilege. 

Basic contours of the A-C privilege:

1. Holder of privilege is, or sought to be, a client

2. Person to whom communication made:

a. Member of the bar

b. Acting as a lawyer

c. Communication relates to duties as lawyer

3. Communication relates to a fact of which the attorney was informed

a. By his client

b. Without the presence of strangers

c. For the purposes of securing:

i. An opinion on the law

ii. Legal services

iii. Assistance in a legal proceeding

d. Not for the purposes of committing a crime/tort

4. Privilege has been:

a. Claimed

b. Not waived

Upjohn v. U.S.

· Disclosures made by corporate employees to corporate attorneys are within the attorney client privilege

· Privilege extends beyond the control group. 

· Employees at any level of the corporation could cause trouble for the company.

· Counsel would require advice and information from outside the control group in order to formulate advice.

· Anything revealing an attorney’s thought process is protected by work product.

In diversity cases, Upjohn is binding. Upjohn is not necessarily binding upon state courts, as privileges are governed by state law. 

Cannot use selective waivers of privilege, otherwise all information will be released. Disclosure to 3rd parties (even inadvertently) can waive privilege.

Expert Discovery – Rule 26(a)(2) and 26(b)(4)

Depends on whether the expert is testifying or not:

· For a testifying expert, the opposing party is permitted to depose the expert, and the expert’s name must be disclosed.

· For a non-testifying expert, there is no deposition and no disclosure required. If a non-testifying expert’s report is disclosed to the other side on a showing of need, then the other side must usually split the cost of the expert’s time. 

Krisa v. Equitable Life Assurance Society

· Materials containing attorney work product are discoverable when given to an expert witness

· Rules allow discovery of opinions expert witnesses intend to give at trial, as well as preliminary opinions that may be in conflict with the expert’s final opinion.

· Rule 26(a)(2) requires disclosure of an expert’s opinions, basis therefore, and data/information used to rely on.

· No automatic production of all documents reviewed by an expert.

· Only one document here contains work product, and the defendant is not required to produce that one document.

It is possible to have an expert that is also an eyewitness. When that happens, you treat them as if they are two people. 

The cost of an expert’s time is paid by the deposing party.

Depositions Before Suit (Rule 27)

Under Rule 27, it is unlikely that you will get discovery before suit. The purpose is to perpetuate testimony of a witness who might not be available later (i.e. ill or dying). However, that by itself is not enough. You must have to show why you can’t file suit immediately, and then have post-suit discovery under the normal rules. This pre-suit discovery is not allowed merely to see whether you have a valid action.

In the United States, pleading is simply “notice pleading.” As a result you shouldn’t need that much discovery to be able to file suit. Also, discovery is very expensive, and if you can’t even give notice of a claim under the liberal pleading rules, then you shouldn’t be forcing someone to incur expenses in discovery.

Mechanics of Requested Discovery (Rules 26(d), 30 and 31)

Deposition allows a party to question any person, whether a party or not, under oath. Usually a deposition is limited t one day unless more time is authorized by the court for a fair exam. The deponent must then sign a transcript of their testimony. Each party gets 10 depositions (Rule 30(a)(2)(A)).

Under 30(b)(6), a corporation may designate an individual to be deposed on behalf of the corporation, so long as they have knowledge of the subject matter. Must give notice of issues so the corporation can select the right person.

Non-parties must usually be subpoenaed (no sanction if they don’t show up for a deposition without a subpoena).

No requirement to supplement afterwards under Rule 26. Only required to supplement expert disclosure. 

Polycast Technology Corporation v. Uniroyal, Inc.
· Orders barring deposition are disfavored. 

· However, depositions limited to one day.

Wilson v. Olathe Bank

· Rule 30(b)(2) permits videotaping, and contains no requirement that deponents be unavailable at trial

· Under Rule 26(c), a party can move for a protective order if annoyance, embarrassment, oppression, undue burden or expense would result.

Deposition Upon Written Questions (Rule 31)

Rule 31 authorizes taking of depositions upon written questions. Answers given orally after “officer” puts it to them. Rarely used, however.

Interrogatories to Parties (Rule 33)

Written interrogatories are sets of written questions submitted by one party to an opposing party. Opposing party must supply written answers, sworn to be true to the best of the party’s knowledge. More detailed than oral questions. Investigation may be required. Must supplement answers if they are subsequently not true. Done through the mail.

In Re Auction Houses Anti-trust Litigation

· A company served with interrogatories has the duty to provide all responsive information not only within its control, but also that is otherwise obtainable by it.

In Re Convergent Technologies Securities Litigation

· Contention interrogatories refers to questions asking another party:

· What it contends

· Whether it is making certain contentions

· To state all facts on which it bases a certain contention

· To state all evidence on which it bases a specified contention

· To take a position and explain or defend the position with respect to how the law applies to facts

· State legal basis/theory behind a contention

· A court can determine whether an interrogatory is proper after considering whether it is asked for an improper purpose, and whether it is unduly burdensome, and given the importance of the issues at stake.

· Wise to deter contention interrogatories to the end of the discovery period; however, they may be raised earlier if there are important interests. 

· Following procedure should be used with respect to early contention interrogatories:

· Propounding party must write specific, limited questions.

· Must be good faith questions, advancing important interests

· Can object if no important interests

· Can file an objection forcing the propounding party to file a motion to compel and justify the question.

Objections

You cannot tell your client to not answer unless it is based on privilege, or if it is beyond the scope of discovery, as set by the court. However, you can object to certain types of questions. If you don’t object, then you won’t be able to raise the objection at trial. 

Discovery and Production of Property (Rules 34 and 35)

Rule 34: Gives the party the right to compel an opponent to produce documents and tangible things for inspection and copying, and to allow the party entry to land/property to inspect, observe or sample.

Must first confer with opponent under Rule 26(d) to come up with a discovery plan. 

A request must describe items to be discovered with reasonable particularity. Request must also specify a reasonable time, place and manner for inspection. Usually 30 days after requests.

If it is too burdensome to produce the documents, see Rule 36. If a party fails to produce the documents, see Rule 37.

Zubulake v. UBS Warburg LLC

· Usually the responding party bears the expense of discovery. However, it may move for an order if undue burden or expense. 

· E-documents no different than paper documents.

· 3 step analysis:

· Cost-shifting if data relatively inaccessible

· Fashion a way to determine what data would be found

· Consider the specificity of the order, other sources, cost of production versus amount in controversy, cost of production versus each party’s resources, incentive of each party to control costs, importance of issues, benefit to parties of retrieval, etc.

Physical and Mental Exams (Rule 35)

Rule 35 requires a court order to get such an exam. Physical/mental condition must be in controversy. Must show “good cause” for an exam. Balancing of factors.

Shlagenhauf v. Holder

· Although Rule 35 exams have normally only been applied to plaintiffs, defendants may also be ordered to undergo exams. 

· Number, type and extent of exams must not be excessive.

· Physical/mental condition must be in controversy.

· Good cause is essentially “necessity.”


Requests to Admit (Rule 36)

Written requests to admit the truth of certain matters of fact or the application of law to fact, or the genuineness of a document or evidence to be used at trial. Not really discovery. Helps to limit the number of issues in dispute. Rule 36 responses are conclusive. If no response, the question is deemed to be admitted. Can be withdrawn if prejudice.

Duty to Supplement Responses (Rule 26(e))

Disclosures, responses and other requests for admission must be supplemented if the party learns that, in some material respect, the information disclosed is incomplete or incorrect.

Court has wide remedial powers (i.e. contempt, striking of pleadings, dismissal, arrest, etc.). Usually money damages awarded.

Sanctions and Judicial Supervision of Discovery (Rules 26(c) and 37)

Cine Forty-Second St. Theatre Corporation v. Allied Artists Picture Corporation
· Grossly negligent failure to obey an order compelling discovery justifies the imposition of the severest disciplinary measures available.

· Sanctions will be imposed to prevent a party from profiting from its own failures to comply, to secure compliance, to deter failures to comply, etc.

· Dismissal where gross negligence (i.e. fault)

· Fault is more than just wilfulness and bad faith.

Discovery Checklist

A. Discoverability: Is the material requested discoverable under the Federal Rules?

1. Relevance: Is the material relevant to a claim or defense of any party in the action?
a. No. If the claim is not relevant to a claim or defense, it is beyond the permissible scope of discovery, absent an order from the court permitting discovery of material relevant to the subject matter of the action.
b. Yes. If the material is relevant to the claim or defense, it is discoverable, unless the court decides to limit the discovery or it is material that is protected from discovery.
2. Limitations: Do circumstances exist that require the court to limit discovery of the material in question?
a. Duplicative: Is the requested material unreasonably cumulative or duplicative of material already sought and received?
b. Less Burdensome Alternative: Is the requested material obtainable from some other source that is more convenient, less burdensome, or less expensive?
c. Missed Opportunity: Has the requesting party had ample opportunity by discovery to obtain the information sought?
d. Cost Surpasses Benefit: Does the burden or expense of the proposed discovery outweigh its likely benefit?
i. The following factors are to be considered
· Needs of the case

· Amount in controversy

· Parties’ resources

· Importance of the issues at stake in the litigation

· The importance of the proposed discovery in resolving the issues

3. Protective Orders: Are there circumstances that would permit the court to limit the discoverability of the material through entry of a protective order? That question is answered with reference to the following question, Is there a need to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense?
a. Yes. If so, the court may enter a protective order that orders any one of the following:
i. No discovery.
ii. Discovery may be had only on specified terms and conditions.

iii. Discovery may be had only by a method of discovery, other than that selected by the party seeking discovery.

iv. Certain matters not be inquired into, or that discovery be limited to certain matters.

v. That the discovery be conducted with no one present except persons designated by the court.

vi. That a trade secret or other confidential information not be revealed or only be revealed in a designated way.

b. No. if there is no need for protection, the court will not enter a protective order covering the requested material.
B. Attorney-Client Privilege: Assuming the material is discoverable and there are no limitations or protective orders imposed on discovery of the material in question, is the material privileged from disclosure?
1. Communication: Does the material pertain to a communication?
a. No. If not, the information is not protected by the attorney-client privilege, and will be discoverable, unless protected by work-product.
b. Yes. If so, proceed to the next question.
2. Confidentiality: Did the communication occur in confidence exclusive of any third parties not party to the privileged relationship?
a. No. If not, the information is not protected by the attorney-client privilege and will be discoverable unless protected by work-product.
b. Yes. If so, proceed to the next question.
3. Between an Attorney and Client: Did the communication involve an attorney acting as such, and their client, or was the communication among the client’s employees generated by, or at the behest, of an attorney acting as such?
a. No. If not, the information is not protected by the attorney-client privilege, and will be discoverable unless work-product protection applies.
b. Yes. If so, proceed to the next question.
4. Legal Advice: Was the communication for the purpose of giving or seeking legal advice?
a. No. If not, the information is not protected by the attorney-client privilege and will be discoverable unless work-product protection applies.
b. Yes. If so, proceed to the next question.
5. Waiver: If the answer to each of the above questions is yes, was the privilege waived by disclosure of the communication to third parties outside of the privileged relationship?
a. No. If not, the privilege applies to the material and it is not discoverable, and need not be disclosed.
b. Yes. If so, the privilege has been waived and may not be asserted to prevent disclosure of the material. However, proceed to Part C to determine whether work-product protection applies.
C. Work-Product Protection: Is the material protected from discovery by the work-product doctrine? Note: Keep in mind the difference between oral and written work product.
1. Legal Thoughts: Does the material contain the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of the party concerning the litigation?
a. Yes. If so, that portion of the material may not be disclosed under any circumstances. Proceed to the next question to determine whether any remaining materials must be disclosed.
b. No. If not, proceed to the next question to see if the material is protected work product.
2. Trial Preparation: Were the materials prepared in anticipation of litigation?
a. Yes. If so, proceed to the next question.
b. No. If not, the material is not protected by the work product doctrine.
3. Preparer of Material: Was the material prepared by or for the party receiving the request, or by or for that party’s representative?
a. Yes. If so, proceed to the next question.
b. No. If not, the material is not protected by the work-product doctrine.
4. Substantial Need: Can the party requesting the material demonstrate they have a substantial need for the materials to prepare their case?
a. No. If not, the party will not be able to overcome the objection that the material is protected work product.
b. Yes. If so, proceed to the next question.
5. Other Means: Can the party requesting the material demonstrate that they are unable without undue hardship to obtain the substantial equivalent of the materials by some other means?
a. Yes. If so, the court may order that the work product be disclosed to the requesting party. 
b. No. If not, the party will not be able to overcome the objection that the material is protected work product.
 Pre-Answer Motions and Summary Judgment

Introduction to Pre-Answer Motions

Several defenses and objections a party can raise prior to the filing of an answer. These defenses include (under Rule 12):

1. Lack of subject matter jurisdiction

2. Lack of personal jurisdiction (raised initially, or waived)

3. Improper venue (raised initially, or waived)

4. Insufficiency of process (raised initially, or waived)

5. Insufficiency of service of process (raised initially, or waived)

6. Failure to state a cause of action

7. Failure to join necessary parties

Introduction to Summary Judgment

Rule 56 is the summary judgment rule. Determines whether a material issue of fact exists for which a trial is needed. A material fact is one that will affect the outcome of the case, and a material fact raises a genuine issue if a reasonable jury could reach different conclusions regarding that fact.

The opponent can avoid summary judgment by showing any of:

1. Affirmative evidence creating genuine issue

2. Convince court that you can cross-examine, however, there must be a reasonable basis for believing that a cross-examination would yield favorable results.

3. Additional time for discovery, pursuant to Rule 56(f)

Party without the burden of proof at trial seeking summary judgment needs to either:

1. Demonstrate absence of evidence on essential element

2. Affirm evidence demonstrates no genuine issue of material fact

You don’t weigh evidence in a summary judgment motion, or consider credibility of evidence. However, if no reasonable jury could find for the plaintiff, then perhaps summary judgment is still appropriate, even if there is a genuine issue of material fact.

Note:

· Directed Verdict: no reasonable jury could find for the plaintiff based on the evidence. Before jury decides.

· Judgment n.o.v.: no reasonable jury could find for the plaintiff based on the evidence. After jury decides.

· Summary judgment: no reasonable jury could decide standard.

· Versus

· New trial: against the clear weight of the evidence. By definition, you are weighing evidence. Can consider credibility.

Lundeen v. Cordner

· Summary judgment is appropriate where one party’s affidavits and exhibits are conclusive and uncontested.

· It is incumbent upon the party challenging the validity of an affidavit to present some basis for challenge.

Celotex Corporation v. Catrett

· Where information derived through discovery indicates that the non-moving party cannot prove an essential element of her cause of action at trial, the moving party need not still come forward with some evidence in the form of affidavits or other information to show the absence of a genuine issue of material fact

· There can be no genuine issue of material fact when, after an adequate discovery period, the party opposing summary judgment fails to make a showing sufficient to establish the existence of an essential element in that party’s case, and on which that party will bear the burden of proof at trial.

· The burden is not on the party moving for summary judgment to produce evidence showing the absence of a genuine issue of material fact with respect to an issue on which the non-moving party bears the burden of proof

· Need only show (i.e. point out) that there is an absence of evidence

· Need not negate the plaintiff's claim

· The burden is on the plaintiff to produce evidence to go forward.

The party with the burden of proof at trial needs to present affirmative evidence demonstrating a genuine issue of material fact.

Default Judgments (Rule 55)

Default judgments work in a two-step process:

1. Entry of default

2. Default judgment

Entry of default can be set aside pretty much whenever, so long as there would not be prejudice from delay. If the opposing party has never appeared, never responded, and you are seeking certain damages, the clerk can enter damages. If the damages are not certain (i.e. tort damages), you have to petition the court. Notice of the default hearing is not required to be given to the other side if they have never appeared, although it is recommended practice. If a party has appeared, then you are required to give notice of the default hearing. 

Voluntary Dismissals (Rule 41(a))

You can voluntarily dismiss your action once as of right before the answer or summary judgment motion. With that voluntary dismissal, there is no claim preclusion or res judicata effect (i.e. you can re-file). You can also have a voluntary dismissal after the fact by stipulation of the parties. This stipulation can include claim preclusion or res judicata. If your first dismissal doesn’t stipulate anything, then no res judicata. If it is your second (or more) dismissal, then there is res judicata. 

Pre-Answer Motions and Summary Judgment Checklist
A. Ability to Raise the Defense: Can the defense being asserted be raised at this time?
1. Nature of Defense: Is the defense claiming lack of personal jurisdiction, improper venue, ineffective process, or ineffective service of process (aka the waivable defenses)?
a. Yes. If so, proceed to the next question.
b. No. If not, the defenses or objections can be raised at any time through the trial. The objection that there is a lack of subject matter jurisdiction can be raised at any time.
2. Timing of Motion: If one of the waivable defenses is being raised, has any other defense, objection or responsive pleading already been submitted to the court?
a. Yes. If so, the waivable defense has been waived and may not be asserted.
b. No. If not, the defense may be raised and must be raised along with other waivable defenses a party intends to assert.
B. Validity of the Defense (Failure to State a Claim): Should the motion to dismiss for failure to state a claim be granted?
1. Factual Challenge? Does the motion challenge the factual allegations of the complaint?
a. Yes. If so, the motion is not properly a motion to dismiss for failure to state a claim and may not be granted. However, if such motion is supported by affidavits or other factual evidence, the motion will be converted to a summary judgment motion.
b. No. If not, proceed to the next question.
2. Legal Challenges: If the motion challenges the legal sufficiency of the complaint, does the complaint, assuming the allegations to be true, entitle the claimant to relief under the applicable substantive law?
a. Yes. If so, the complaint properly states a legal claim and may not be dismissed under Rule 12(b)(6).
b. No. If not, the complaint fails to state a claim and should be dismissed.
C. Summary Judgment: Should the court enter summary judgment against a party?
1. Movant’s Party Status: Is the movant the party bearing the burden of proof on the claim at trial?
a. Yes. If so, the movant must present the court with sufficient factual evidence (from the existing record or through additional submissions) to support their claim. Proceed to the next question.
b. No. If not, the movant only has the burden of showing the court that no genuine issue of material fact exists.
i. This burden may be discharged through the presentation of affidavits or other factual evidence or simply by pointing to the existing evidence and arguing that it fails to support the non-movant’s claim.
ii. Once this is done, the non-movant has the burden of persuasion. Proceed to the next question.
2. Discharging the Plaintiff’s Burden of Proof: Has the party bearing the burden of proof at trial pointed to or presented sufficient factual evidence to support their claim, such that summary judgment should not be entered?
a. Admissible Evidence: Has the party carrying the burden of proof supported their claim with admissible factual evidence?
i. No. If not, the party has failed to meet their burden and summary judgment should be granted.
ii. Yes. If so, proceed to the next question.
b. Persuasive Evidence: Is the party’s evidence persuasive or does the party’s evidence disprove alternate reasonable explanations regarding the defendant’s challenged conduct?
i. No. If the party’s evidence is unpersuasive, can be discounted, or fails to disprove more reasonable alternative explanations, a court may determine that the evidence is insufficient to create a genuine issue of material fact and enter summary judgment.
ii. Yes. If the party’s evidence is persuasive, proceed to the next question.
c. Evidentiary Standard: Does the party’s evidence prove their case to the degree required under the relevant evidentiary standard that would be applicable at trial?
i. No. If not, summary judgment should be entered against the party.
ii. Yes. If so, summary judgment should not be entered against the party.
Judgment as a Matter of Law, and Motion for a New Trial

Introduction to JNOV (Rule 50)

Takes the case away from the jury for resolution by the court. This is done only where the evidence presented by a party on an issue is legally insufficient to support a reasonable juror’s finding in favor of that party on that issue.

Motion for judgment as a matter of law can be made at any time after the movant’s adversary has completed the presentation of their case and before the case is submitted to the jury. 

In order to grant a motion for judgment as a matter of law, the court must determine that the party bearing the burden of proof (usually plaintiff), has failed to present sufficient evidence in support of its claim. 

Courts do not weigh the evidence or decide the credibility of witnesses; rather, they are to view the evidence in the light most favorable to the party opposing the motion. 

The United States Supreme Court held in Galloway v. U.S. that the 7th Am. does not preclude the use of the directed verdict to prevent a jury from deciding a case. However, a motion for judgment as a matter of law must be brought before the jury makes a decision, as verdicts of juries are not reviewable (7th Am.). 

Reason for using a JNOV as opposed to a directed verdict: if you’re wrong about a JNOV, then the appeals court can simply reinstate the jury verdict. 

Directed verdict is a fiction that no jury could decide but for one party, therefore, there is no deprivation of a jury trial. However, a JNOV is constitutionally problematic (7th Am.). The United States Supreme Court described the JNOV as simply a “deferred directed verdict.” Therefore, a JNOV can only be constitutional if there was a motion for a directed verdict.

Introduction to New Trials (Rule 59)

Motion for a new trial must be made within 10 days after the entry of judgment. See Hulson v. Atchison, Topeka & Santa Fe Ry. Under Rule 60(b), the trial court may not extend time to make such a motion. 

Errors committed during the course of trial are as follows:

1. Those that would result in reversal on appeal (new trial)

2. Those that impact the verdict, but do not justify reversal (discretion)

3. Those that do not impact the outcome (no new trial)

Two basic reasons for a new trial motion:

1. Challenging the weighing of the evidence by the jury

2. Something else about the trial process itself (i.e. improper evidentiary rulings, misconduct, etc.)

The court has a great deal of discretion in this area. 

Rule 59 involves the same standard whether it is witnesses testifying in front of the court, or if it is based on documents alone. However, if it is based on documents alone, there is a greater chance of reversal (everything is known to the Court of Appeal).

Rulings for a new trial are judged on a clear abuse of discretion standard.

Verdict Against the Clear Weight of Evidence

Aetna Casualty & Surety Company v. Yeatts

· Court has the right to grant a new trial whenever, in its sole discretion, the verdict constituted a miscarriage of justice.

· A verdict against the clear weight of evidence is not an unconstitutional deprivation of the right to a jury trial.

· Can set aside if the verdict is against the clear weight of evidence, or if based on false evidence, or if there is a miscarriage of justice.

Incoherent Jury Verdicts

Magnani v. Trogi

· Trial judge permitted to grant new trials to correct errors

· The error here was allowing the two claims to be merged into one jury verdict

· Courts of appeal do not usually disturb the decision of the trial judge unless abuse of discretion found.

· No abuse was found here in allowing a new trial.

Juror Misconduct

1. Quotient verdict: where every juror gives their estimate of damages, it’s added up, and divided by 12

2. Talking to counsel

3. Lying on voir dire

The federal court will not consider intrinsic evidence of juror misconduct (i.e. misconduct in the jury room). The rationale is two-fold:

1. Don’t want one corrupt juror undoing everyone’s work

2. Finality to the litigation

3. Don’t want to inhibit deliberations

Power to Grant Conditional and Partial New Trials

Fisch v. Manger

· The trial judge has the discretion to deny a plaintiff’s motion for a new trial upon the defendant’s agreeing to a higher amount of damages awarded to the plaintiff by the jury.

· Judge can use additur/remittitur, and can condition the approval/denial of a motion on a party increasing or decreasing the award.

· Remittitur allowed everywhere; additur disallowed in some places.

Remittitur and Additur

Award must “shock the conscience.”

Remittitur

Verdict
Judge thinks



Motion made

Consent required 

$50,000 
$10,000 (Remittitur)

by Defendant

by Plaintiff

Consent is required by the plaintiff, on the condition that there won’t be a new trial. Plaintiff might consent because it would be difficult to recover the full $50,000. Can’t consent and appeal, unless the defendant appeals first.

Additur

Verdict
Judge thinks



Motion made

Consent required 


$10,000
$50,000 (Additur)

by Plaintiff

by Defendant

In order to get additur or remittitur, the jury verdict must be against the clear weight of the evidence.

Since a new trial could be granted (on both the issue of damages and liability), the review is a clear abuse of discretion standard, with deference to the trial judge

Attacks on Verdicts and Judgments (Rule 60(b))

There are 4 major provisions (Rule 60(b)(1)-(3) and (6)):

1. Mistake

2. Newly discovered evidence

3. Fraud

4. Other

Mistake and Excusable Neglect

Usually ignorance of the rules is not excusable. However, consider the following:

1. Danger of prejudice to the opposing party

2. Length of delay and potential impact

3. Reason for the delay

4. Whether the moving party acted in good faith

Newly Discovered Evidence

Where evidence is discovered after the trial, which by due diligence could not have been discovered in time to move for a new trial under Rule 59(b), Rule 60(b)(2) may provide relief from judgment. In order to use 60(b)(2), there are 5 requirements:

1. Must probably change the result at a new trial

2. Must have been discovered since the trial

3. Must be of such a nature that it could not have been discovered before trial by due diligence

4. Must be material

5. Must not be merely cumulative or impeaching
When considering such a motion, consider the following:

1. Danger of prejudice to the opposing party

2. Length of delay and potential impact

3. Reason for the delay

4. Whether the moving party acted in good faith

Fraud

Under Rule 60(b)(3). New evidence must not be merely impeaching.

Intrinsic fraud: at trial (like a witness lying)

Extrinsic fraud: denies day in court (due process problem)

You can use either intrinsic or extrinsic fraud for 60(b)(3). See Smith v. Great Lakes Airlines, Inc. There is another way to challenge a judgment, called fraud on the court. See Hazel-Atlas Glass Company v. Hartford-Empire Company. If there is fraud on the court, there is no time limit at all (even within a reasonable period of time). The court won’t even inquire as to whether the fraud would change the result. This can also be done on the court’s own motion. Generally must involve a plotted scheme involving an officer of the court (i.e. attorney or juror). 

Judgment as a Matter of Law and Motion for New Trial Checklist

A. Judgment as a Matter of Law: Should the court enter judgment as a matter of law?
1. Timing: May judgment as a matter of law be entered at this time?
a. Close of Non-Movant’s Case: Has the party against whom a judgment as a matter of law would be entered completed presentation of its evidence?
i. No. If not, a judgment as a matter of law would be inappropriate at this time.
ii. Yes. If so, proceed to the next question.
b. Submitted to the Jury? Has the case been submitted to the jury?
i. Yes. If so, judgment as a matter of law may not be entered unless:
· The jury has rendered a verdict, and
· A prior motion for judgment as a matter of law was made at the close of all evidence, and
· The earlier motion is now being renewed. Proceed to the next question to determine whether judgment as a matter of law would be appropriate.

ii. No. If not, then judgment as a matter of law may be entered at this time if appropriate. Proceed to the next question to determine whether judgment as a matter of law would be appropriate under the standards governing such judgments.

2. Evidentiary Support? Is the non-movant’s case supported by sufficient evidence such that a reasonable jury could find in favor of that party?
a. No Evidence? Has the non-movant failed to present evidence establishing an essential element of their claim?
i. Yes. If so, a judgment as a matter of law against that party is appropriate.
ii. No. If not, proceed to the next question to determine whether the evidence presented is sufficient.
b. Substantial Evidence? Do the facts and permissible inferences point overwhelmingly in favor of one party, such that reasonable people could not arrive at a contrary verdict? In considering the facts, view the evidence in the light most favorable to the party opposing the motion and resolve credibility issues in that party’s favor.
i. No. If not, judgment as a matter of law should not be entered.
ii. Yes. If so, judgment as a matter of law is appropriate and should be entered against the party failing to support their case with sufficient evidence.
B. New Trial: Should a new trial be ordered?
1. Time Limit: Have 10 days passed since judgment was entered in the case?
a. Yes. If so, no new trial may be ordered.
b. No. If not, proceed to the next question.
2. Grounds: Are there grounds for ordering a new trial?
a. Legal Errors: Has a reversible legal error occurred?
i. Yes. If so, the court may order a new trial.
ii. No. If not, proceed to the next question.
b. Erroneous Jury Verdict: Does the jury verdict go against the great weight of the evidence?
i. Yes. If so, the court may order a new trial.
ii. No. If not, proceed to the next question.
c. Excessive Verdict: Is the verdict grossly excessive or deficient, such that it “shocks the conscience”?
i. Yes. If so, the court may use remittitur to lower the awarded amount, or additur to increase the awarded amount, forcing the plaintiff to accept the lower amount, or conversely, the defendant to accept the higher amount, or face an order for a new trial.
ii. No. If not, proceed to the next question.
d. New Evidence: Has new evidence been discovered?
i. Yes. If so, could the evidence have been discovered earlier through the exercise of due diligence?
· Yes. If so, the court should disregard the evidence and not order a new trial.
· No. If not, is the evidence material, in that it is likely to have an impact on the verdict?
· Yes. If so, the court may order a new trial in light of the new evidence.
· No. If not, the court should disregard the evidence and not order a new trial.
ii. No. If no new evidence has been discovered, proceed to the next question.
e. Improper Jury Influence: Has a juror or jurors been improperly influenced in such a way as to undermine our faith in the verdict as the product of impartial decision making based only on the evidence presented at trial?
i. Yes. If so, the court may order a new trial.
ii. No. If not, and there is no other ground for the ordering of a new trial, the court will not order a new trial.
Claim Preclusion and Issue Preclusion

Introduction to Claim Preclusion

Four Principles:

1. Party gets one chance to litigate a claim; if a party litigates only a portion, they may lose the chance to litigate the rest.

2. One chance to litigate a factual or legal issue.

3. One chance at “full and fair” litigation.

4. Preclusion may be waived unless claimed at an early stage.

Prevents a party from re-litigating an issue that should have been raised at trial. When a second suit is brought, the judgment in a prior suit will be considered conclusive, both on parties to the judgment and on those in privity with them, as to matters that actually were litigated or should have been. 

Elements of Claim Preclusion:

1. Same cause of action

2. Same parties or privies (always required)
a. Privy is where you participated in the suit (i.e. subrogated insured)

b. Priviy is also a successor in interest (i.e. subsequent property owner of a disputed property)

c. Two exceptions for spouses:

i. Spouses suit is derivative of the other spouse’s injury

ii. Virtual representation (conducted by same attorney) 

3. Opportunity to get to the merits

4. Final judgment

Rush v. City of Maple Heights

· A plaintiff may not sue in 2 actions for damages resulting from a single accident

· 2 causes of action arose from the one injury, and must have been brought in one suit.

· Failure to do so results in the 2nd cause of action merging into the 1st.

· 2nd cause of action lost by merger here.

Claims must be part of the same transaction, and logically related in time, space or origin, so you would expect them to be brought together. Also relevant is whether there would be evidentiary overlap (efficiency basis). This essentially creates a mandatory joinder provision, even though one is not created in the rules. The analog is the compulsory counterclaim rule in Rule 13, which requires a defendant to bring the counterclaim, or else they waive it. Must be part of the same transaction or occurrence. 

Michigan narrowly defined claim preclusion in their rules. You need one wrongful act. However, Michigan does have a compulsory joinder rule, which compels you to bring all causes of action together. There is no consequence, however, if you fail to do so, unless the defendant objects. Michigan is attempting to prevent unknowing waiver of issues (i.e. if there is a question as to whether two causes of action are part of the same transaction).

What Constitutes Same Transaction?

1. Each negotiable instrument is a separate cause of action

2. Instalment contracts are one transaction

3. Two contracts = two causes of action

4. Multiple breaches on one contract = one cause of action

Opportunity to get to the Merits

Opportunity to get to the merits is discussed in Anguiano v. Transcontinental. Plaintiff argued that his case was decided on a technicality, versus on the merits. Two reasons why dismissal is appropriate:

1. Rule 41(b) applies to all dismissals, whether voluntary or involuntary

2. Practical reasons – can’t ignore a court order, and have no sanction

Final Judgments

For final judgments, so long as there is a final decision, then it applies. Appeals to a decision still satisfy final judgments. 

Issue Preclusion

Prevents a party from re-litigating an issue that was actually raised at trial. A right, question or fact, put in issue and determined by a court of competent jurisdiction as a ground for recovery cannot be disputed in a subsequent suit between the same parties, or parties in privity with them. Issue preclusion never applies to matters not argued or decided. If the earlier decision was based on different grounds, there is no preclusion.

Elements of Issue Preclusion:

1. Same issue

2. Actually litigated

3. Necessarily decided

4. Party to be bound had a full and fair opportunity to litigate (some jurisdictions still require mutuality)

Note: No requirement for finality. 

Cromwell v. County of Sac

· The doctrine of issue preclusion does not preclude further litigation regarding the same subject matter when a different issue is raised in the 2nd suit.

· Where 2 actions involve the same subject matter, but the causes of action are different or parties are different, the 1st action is conclusive as against the 2nd, only on the issues actually and necessarily litigated.

· The finding of invalidity of the bonds in the 1st trial had no bearing in the 2nd trial. No evidence presented as to whether the plaintiff was a bona fide purchaser for value.

· Only issue estoppel if he had not paid value for them. 

Example:

A + B in car accident.

A v. B for damages

B defends only on contributory negligence. A speeding.

Judgment for A.

Then B v. A for damage to car. 

In jurisdictions with compulsory counterclaim, this would be barred. However, in a jurisdiction without such a rule, this would be defensively barred by claim preclusion.

Example:

A + B in car accident.

A v. B for damages

B defends only on contributory negligence. A speeding.

Judgment for A.

Then B v. A for damage to car saying A ran a red light.

In jurisdictions with compulsory counterclaim, this would be barred. Depends on how you view the issue. If you view the issue as damages for negligence, then it might be barred by claim preclusion. However, if you view it as a) negligence for speeding, and then b) negligence for running the red light, then they may be different. However, the first theory makes more sense. Consider the ultimate issue, as opposed to the intermediate facts.

Change in Law Between Suits

Commissioner of Internal Revenue v. Sunnen

· Issue preclusion does not apply where the material facts are unchanged, but the legal principles underlying the first decision have changed.

· Between original decision and 2nd suit, the law relating to interfamily assignments had changed with respect to payments to spouses.

· To allow issue estoppel to apply here would be contrary to the principles of law, which would have been inequitable to other taxpayers.

· Where issue preclusion runs counter to the principles of law, issue preclusion must fall.

Depends on there being a significant and relevant change in the law. However, even where laws are changed retroactively, claim preclusion may bar the matter from being raised again, even if issue preclusion does not apply.

Necessarily Decided

Russell v. Place

· Issue preclusion does not apply where the precise question raised and decided in the earlier case is not disclosed. 

· If there is any uncertainty in the record of the 1st trial as to whether a distinct issue was raised and litigated, or if it appears that several issues were litigated as a group rather than singly, the whole subject matter is subject to relitigation.

Rios v. Davis

· No issue preclusion given to a finding that was not necessarily to the result of the earlier judgment.

· Issue preclusion works only where an issue decided in an earlier trial was necessarily decided in that trial.

· In the earlier trial between R’s employer and D, in order to deny either party recovery upon the theory of contributory negligence, it was not necessary for the court to decide, as it did, that R personally had been negligent.

· A finding of negligence on the part of D and the employer was all that was necessary to that suit. The court’s finding that R was negligent was gratuitous.

· Because the earlier decision on R’s negligence was not necessary, the decision had no collateral estoppel effect on the suit.

· If Davis attempted to sue Rios later on for personal injury, then there would be claim preclusion because Davis would have split the causes of action.

Binding Non-Parties

Non-parties may still be bound, despite the general rule against it (i.e. guardians and their wards, for example). Look to evidence of agreement, or where “virtual” representation is occurring (i.e. insurance subrogation cases).

Mutuality (Only Applies To Issue Preclusion)

Who Is Bound By Issue Preclusion? Traditional View.

Ralph Wolff & Sons v. New Zealand Insurance Company

· In order to have res judicata, there must be identity of parties or their privies

· The fact that persons are interested in the same question does not make them privies

· Insurance companies argue “contractual relation” in that all insurers are bound together in common cause.

· Doesn’t apply here. Each company only liable for its own policy. No privity between the insurers.

City of Anderson v. Fleming

· Plaintiff suffered injuries when she stepped into a hole.

· Sued contractor for the city, and lost.

· Sued the city, and the city pleaded the judgment against her in the prior suit.

· SC held for the City.

· If a person sues the city for an unsafe condition created by a 3rd party and has to pay, the city can see indemnity or contribution from the 3rd party.

· If the injured party cannot recover from the contractor, then it can’t recover against the city, as it would open the contractor to having to defend the same suit twice.

Note: Fleming is an exception to the rule. Usually must have indemnity or vicarious liability in order for the exception to apply. Also, You must be in a jurisdiction that requires mutuality in order for Fleming to apply. To get around Fleming, you should sue the person who holds the indemnity right first (i.e. the city), and then the contractor. 

Decline of the Mutuality Doctrine

Traditionally, issue preclusion was only operative where all parties to the second party were also parties in the first action (or in privity). Parties had to be mutual. It effectively precluded a stranger from using collateral estoppel defensively when a litigated cause of action was reasserted against him.

Bernhard v. Bank of America National Trust & Savings Association

· A plea of res judicata is available even where there is no privity or mutuality.

· 3 questions to ask when a stranger attempts to assert defensively a decision in a prior action against a party to the former action:

· Was the issue decided in both cases identical?

· Was the adjudication of the issue final and necessary?

· Was the party against whom the plea is to be asserted a party to the first action?

· Mutuality is therefore overruled.

· Party against whom the estoppel is asserted must have been a party in the first action.

· B was part of the original action. No reason to not allow the Bank of Am. to use the judgment against him.

Offensive Use of Prior Judgment

Parklane Hosiery Company v. Shore

· The mutuality doctrine does not still apply to issue preclusion. 

· When issue preclusion is used offensively, it should not be allowed if the plaintiff could have joined in the earlier case out of fairness to the defendant.

· Plaintiff could not have joined the SEC action. Use of issue preclusion is permissible here.

· PH had a full and fair opportunity to litigate its claims in the SEC action.

· 7th Am. right not violated.

Note: Where there is evidence of a compromise verdict, there should not be issue preclusion, because there was really no finding of liability. See Taylor v. Hawkinson.

Flow chart:

1. Were both parties adversaries in 1st suit?

a. Yes. Issue preclusion, if other elements satisfied. 

b. No. Was party against whom issue preclusion asserted a party to the 1st suit?

i. No. No issue preclusion.

ii. Yes. Does the jurisdiction require mutuality?

1. Yes. Does the Fleming exception apply?

a. Yes. Issue preclusion, if other elements satisfied.

b. No. No issue preclusion

2. No. Is it offensive issue preclusion?

a. No. Issue preclusion, if other elements satisfied.

b. Yes. Does jurisdiction recognize offensive issue preclusion (federal court does)?

i. No. No issue preclusion.

ii. Yes. Issue preclusion, if other elements satisfied, and subject to Parklane factors (i.e. strategic non-joinder, incentive to litigate, inconvenience of forum, compromise verdicts, inconsistent verdicts, foreseeability of suit, etc.).

Example:

· 24 California Plaintiffs v. Defendant in California

· Defendant wins

· 1 Michigan Plaintiff v. Same Defendant, but in Michigan

· Defendant asserts issue preclusion against Michigan Plaintiff

· No issue preclusion because the Michigan Plaintiff did not have his day in court. Not bound.

Example:

· 24 California Plaintiffs v. Defendant in California

· Plaintiffs win

· 1 Michigan Plaintiff v. Same Defendant, but in Michigan

· Michigan plaintiff asserts issue preclusion against Defendant

· Defendant says Michigan plaintiff should have joined the action in California

· Michigan plaintiff responds by saying this is not strategic non-joinder, because of geographic distances. 

Example:

· 24 California Plaintiffs v. Defendant in California

· Defendant win

· 1 Michigan Plaintiff v. Same Defendant, but in Michigan

· Plaintiff wins

· 1 New York Plaintiff v. Same Defendant, but in New York

· New York defendant asserts California decision.

· Plaintiff responds no issue preclusion because the New York Plaintiff did not have his day in court. 

· New York Plaintiff asserts Michigan decision.

· Defendant responds that there are inconsistent verdicts (essentially a compromise verdict). Not decided.

Note: You can’t have offensive issue preclusion when suing the government. There is also possibility of changes in administration. Not all suits are appealed to the highest courts. Also, there may be constitutional issues at play. 

Note: If the first suit is in one legal system, and the second suit is in a different legal system (i.e. state versus federal), then the law in the first suit applies. The theory behind this is that the first court should be permitted to define the scope of the case for themselves. 

Note: In federal diversity courts, you should mirror the state preclusion law.

Preclusion Checklist

A. Claim Preclusion: Is the claim barred by a prior adjudication?
1. Same Claim? Is the current claim the same as a claim raised in the prior action?
a. Identical Claims: Are the claims exactly identical?
i. Yes. If so, the claims in both actions are the same. Proceed to Part A.2.
ii. No. If not, proceed to the next question.
b. Transactionally Related Claims? Do the claims arise out of the same transaction or series of connected transactions?
i. Yes. If so, the claims in both actions are the same. Proceed to Part A.2.
ii. No. If not, the claims are not sufficiently identical to grant preclusive effect to the earlier adjudication.
2. Same Parties? Does the current action involve the same parties that were parties to and adversaries in the original action?
a. Identical Parties: Are the parties in both actions identical?
i. Yes. If so, then the identity-of-parties requirement is satisfied. Proceed to Part A.3.
ii. No. If not, then proceed to the next question.
b. Parties in Privity: If a party in the current action was not a party to the original action, is there a relationship between that party and a party in the original action that warrants treating the non-party to the initial action as if it were a party?
i. Substantive Relationship: Is there a substantive legal relationship that unifies the interests of the non-party and the party to the initial action?
· No. If not, then proceed to the next question.
· Yes. If so, the identity-of-parties requirement is satisfied. Proceed to Part A.3.
ii. Representation in Prior Action: Was the non-party represented in the prior action by a party to the initial action?
· No. If not, the identity-of-parties requirement is not satisfied.
· Yes. If so, the identity-of-parties requirement is satisfied. Proceed to Part A.3.
3. Final Judgment? Was the prior action concluded by a final judgment on the merits?
a. Judgments for Plaintiff: Was the prior case resolved in favor of the plaintiff?
i. Yes. If so, the resolution is considered a final judgment on the merits. The judgment may have preclusive effect if all the previous requirements have been satisfied.
ii. No. If not, proceed to the next question.
b. Judgments for Defendant: If the judgment is not for the plaintiff, how was the case resolved in favor of the defendant?
i. Procedural Dismissal: If the case was dismissed for lack of jurisdiction, improper venue, or failure to join a party under Rule 19, the resolution of the case does not constitute a final judgment on the merits and no preclusive effect may be given to the prior action (Rule 41(b)).
ii. Other Resolution: If the defendant prevails on other grounds, the resolution is considered a final judgment on the merits, unless otherwise indicated (Rule 41(b)).

B. Issue Preclusion: Has an issue already been conclusively resolved between the parties in a prior action?
1. Same Parties? Does the current action involve the same parties that were parties to and adversaries in the original action?
a. Identical Parties: Are the parties in both actions identical?
i. Yes. If so, then the identity-of-parties requirement is satisfied. Proceed to Part B.2.
ii. No. If not, then proceed to the next question.
b. Parties in Privity: If a party in the current action was not a party to the original action, is there a relationship between that party and a party in the original action that warrants treating the non-party to the initial action as if it were a party?
i. Substantive Relationship: Is there a substantive legal relationship that unifies the interests of the non-party and the party to the initial action?
· No. If not, then proceed to the next question.
· Yes. If so, the identity-of-parties requirement is satisfied. Proceed to Part B.2.
ii. Representation in Prior Action: Was the non-party represented in the prior action by a party to the initial action?
· No. If not, the identity-of-parties requirement is not satisfied.
· Yes. If so, the identity-of-parties requirement is satisfied. Proceed to Part B.2.
2. Same Issue? Is the issue raised in the prior action identical in all respects to the issue raised in the current action?
a. Yes. If so, proceed to the next question.
b. No. If not, then issue preclusion is not appropriate.
3. Actually Litigated and Determined? Was the issue litigated and determined in the prior action, meaning the issue was raised and argued by the parties?
a. Yes. If so, proceed to the next question.
b. No. If not, then issue preclusion is not appropriate.
4. Necessary to the Judgment? Was resolution of the issue in question necessary to the judgment reached in the case?
a. Outcome Determinative: Would a different decision regarding the issue have affected the outcome of the case?
i. Yes. If so, the determination of the issue was necessary to the judgment and it should be given preclusive effect in the subsequent action.
ii. No. If not, the determination of the issue was not necessary to the judgment and it should not be given preclusive effect in the subsequent action.
iii. Unclear. If it is unclear whether it would have made a difference, refer to the next question.
b. Multiple Grounds: Is it unclear on which of multiple grounds for relief a judgment relies?
i. Yes. If so, then no preclusive effect may be given to the prior determination.
ii. No. If it is clear on which ground or grounds the judgment relies, the determination of those issues are to be given preclusive effect.

Joinder Devices

Introduction

3 questions:

1. Can you join and satisfy the procedural rule in the rulebook?

2. If joinder is permitted, must you join?

3. Do you satisfy the abatement matters (i.e. subject matter jurisdiction, personal jurisdiction, venue, etc.)?

All persons may join in one action as plaintiffs, or be joined therein as defendants if:

1. A right to relief is asserted by (or against them) jointly, severally, or

2. The right to relief arises out of the same transaction or series of transactions

a. Are the issues of fact and law raised by the claim and counterclaim largely the same?

b. Would res judicata bar a subsequent suit on defendant's claim absent the compulsory counterclaim rule?

c. Will substantially the same evidence support or refute plaintiff's claim, as well as defendant's counterclaim?

d. Is there any logical relation between the claim and counterclaim?

3. At least one question of law or fact is common to all parties

Rule 18 allows legal and equitable actions to be joined. It is often easier to have one court hear the case, have one discovery, have one pre-trial, if there are the same parties. Jurisdictionally, you have to satisfy personal jurisdiction, subject matter jurisdiction and venue. With personal jurisdiction, there shouldn’t be a problem. For subject matter jurisdiction, you should be fine in every case except when you have a federal question, and an unrelated state claim. Those cannot be joined in federal court. If you have supplemental jurisdiction, you always have supplemental venue. 

Although joinder is permissive, issue preclusion may force joinder (bar/merger). Then, joinder would be required. No rule that mandates joinder.

Claims Involving Multiple Parties

Permissive Joinder (Rule 20)

At common law, quite restrictive. Not governed by judicial economy. Basically mandatory if required and no permissive joinder.

At equity, more flexible. All persons with an interest were permitted to join in the action. Usually had to have an interest in the subject matter and in the relief demanded.

The procedural test is:

1. Are the issues of fact and law raised by the claim and counterclaim largely the same (i.e. same transaction)? AND

2. At least one question of law or fact is common to all parties?

For joinder of parties under Rule 20, you will need personal jurisdiction over each party, as well as subject matter jurisdiction based on independent or supplemental jurisdiction, and venue is independent or supplemental. 

Compulsory Joinder (Rule 19)

Deals with “necessary parties” to the litigation. If the necessary party is not present, the court may not be able to render a just resolution of the action before it. However, some parties are never considered necessary, such as joint tortfeasors (Temple v. Synthes Corporation). 

Three questions:

1. Do you need the party? (Rule 19a)

a. Factors involve:

i. Relief inadequate without third party

ii. Prejudice, or 

iii. Defendant would be subject to undue multiple liability or inconsistent obligations

b. If no, not compelled to join (Look to Rule 20 for permissive joinder)

c. If yes, can we get the party? (Refer to abatement matters)

i. If yes, must join or court will dismiss.

ii. If no, proceed or dismiss? (Rule 19b)

1. Factors involve:

a. How badly do you need the person?

b. What are your alternatives?

A rule 19 objection can be raised at any time, including for the first time on appeal. However, the timing in which it is raised will affect the analysis. Although it doesn’t waive the rule 19 objection, deciding when there will be an objection will be very different depending on when it is raised. The reason why is that if it is raised for the first time after trial, the option of dismissing is less attractive because you have already used the resources of the court. That alone prejudices the plaintiff. If it is not raised by the defendant in a timely manner, then the court won’t consider prejudice to the defendant in its analysis. 

Counterclaims (Rule 13)

Types of Counterclaims:

1. Permissive

a. Based on the idea of judicial economy

b. Need an independent basis for jurisdiction

c. Personal jurisdiction not a problem

d. SOL still applies if counterclaim unrelated

2. Compulsory

a. Significance of compulsory counterclaims:

i. If you don’t use the claim, you lose it

ii. Supplemental and personal jurisdiction established

iii. SOL does not apply insofar as being able to offset what the plaintiff gets (brings award down, like mitigating circumstances)

Liberal amendment rules apply to counterclaims as well under Rule 15 (can bring so long as no prejudice).

Cross Claims

No different in the United States than in Ontario. A claim against a co-party that has to arise out of the same transaction or occurrence. Cannot be co-plaintiffs, otherwise that would be a way around diversity.

There is no mandatory cross claim. The jurisdictional basis for cross claims is personal jurisdiction, and that shouldn’t be a problem since the defendant is already in front of the court. Also, since it arises out of the same transaction, you should have supplemental subject matter and venue.

Impleader / Third Party Complaint (Rule 14)

Different than Ontario. The only basis for bringing in a 3rd party is for derivative liability. It’s the “if then” test. If I am liable to plaintiff, then you are liable to me for all or part of the plaintiff’s damages.

Jeub v. B/G Foods, Inc.
· The right to implead is procedural, and is therefore governed by federal law in diversity.

· Extent of indemnity is defined by state law. However, the right to implead is procedural, and is therefore governed by federal rules.

· Defendant had the right to implead Swing, since Swift might be liable for indemnity.

· Only if no state indemnity would impleader be denied.

Characteristics:

1. Indemnity: impleader only proper where indemnity, subrogation or recompensation.

2. Jurisdiction: impleader does not affect jurisdiction. It is ancillary to the original cause of action.

3. Use: can’t use to realign existing parties in an action. Can only add non-parties as defendant.

Impleader is not allowed where:

1. Employer being sued for employee negligence. Employer attempts to implead employee, simply for the impact it might have on the jury.

2. Where the original plaintiff sues someone, and the defendant impleads someone who the plaintiff could not sue directly (i.e. defendant impleads plaintiff's spouse, or plaintiff's employer). 

Intervention

Way for a 3rd party to “intervene” in litigation between two other parties. Must be made timely. Relevant factors as to timeliness include: when you knew your interest might be affected as a practical matter, and how long you delayed after that, as well as the relative prejudice to the parties. Governed by Rule 24. Two types of intervention:

1. Intervention as of right (24a) – Ancillary

a. Right created by:

i. Federal statute, or

ii. Legally enforceable interest in the property or transaction

b. Disposition of the action would impair or impede the applicant’s interest in the subject matter of that action, and the intervener’s interest is not adequately represented already.

2. Permissive intervention (24b) – Not ancillary

a. Federal statute confers the conditional right.

b. Common question of law or fact.

c. Intervention won’t unduly delay proceedings (timeliness requirement)

If you intervene as a defendant, personal jurisdiction isn’t a problem, as you can waive jurisdiction. If you intervene as a plaintiff, you will need personal jurisdiction over the defendant, although this is likely not a problem.

As to subject matter jurisdiction:

1. Same transaction?

a. If no, no supplemental jurisdiction. Will need an independent basis for jurisdiction

b. If yes, is there a federal question?

i. If yes, supplemental jurisdiction.

ii. If no (i.e. must be diversity with amount in controversy), intervening as defendant?

1. If yes, then supplemental jurisdiction established.

2. If no (i.e. intervening as plaintiff), then no supplemental jurisdiction.

Smuck v. Hobson

· Intervention is possible when the 3rd parties do not seek to intervene until after the initial judgment

· Superintendent here resigned for the board after the first judgment, and therefore has no interest in the litigation. Can’t appeal, and can’t intervene.

· Smuck, as a member of the school board, has no separate interest from that of the school board. Can’t appeal.

· Parents here may be able to intervene.

· 3 requirements:

· Interest in transaction 

· Impeded in protecting his interest by the action

· Interest inadequately represented

· Burden on party opposing intervention to show that the interest is adequately represented b existing parties.

· Disposition here might affect the parents’ rights, so intervention is permitted.

Interpleader (Rule 22)

Interpleader is a procedure whereby a party against whom several mutually exclusive claims have been asserted with respect to the same debt, fund or property may join the claimants in the same action, and require them to litigate among themselves their rights, if any, to the debt, fund or property. Often used where there is an insurance claim (i.e. 2 people claiming to be the sole beneficiary of a policy).

You can have either Rule 22 interpleader or statutory interpleader (28 U.S.C. 1335, 1397 and 2361). The difference is the jurisdictional requirement:

· Rule 22

· Personal jurisdiction, as usual

· Subject matter jurisdiction, as usual

· Venue, as usual 

· Statutory

· Personal jurisdiction, nationwide service of process

· Subject matter jurisdiction, 2+ diverse claimants and greater than $500 (versus $75,000) in controversy

· Venue, proper in the district of any claimant

Example:

· $75K policy

· A, B, C (from Connecticut) seeking $500K each

· Insurer (from New York)

· Liability is stipulated

Can the insurer interplead all three?

· Rule 22

· No, even though there is diversity, the amount in controversy is only $75,000, and not over $75,000

· Statutory interpleader

· No, as there are not more than 2 diverse claimants. The only people making claims are from Connecticut (one state). 

You only use Rule 22 where you have intra-state claimants, and over $75,000 in controversy.

Joinder Checklist

A. Permissibility of the Claim: Is the joinder of the claim permitted under the Rules? Note: This analysis only determines whether the claim can be pleaded. A separate analysis is necessary to determine whether the court will have subject matter jurisdiction and venue.
1. Defending Party’s Claim against Opposing Party: Is the claim in question being asserted against a party who has asserted a claim against the claimant?
a. No. If not, proceed to Part A.2.
b. Yes. If so, the claim may be asserted as a counterclaim. Ask whether the claim arises out of the same transaction or occurrence as the claim asserted against the counterclaimant. This question is answered with reference to the logical relationship test: is there a logical relationship because the claims? Will requiring separate trials result in duplicative multiple litigation?
i. Yes. If the claims arise out of the same transaction and occurrence, the counterclaim is compulsory and it must be asserted or it will be waived. 
ii. No. If the claims do not arise out of the same transaction and occurrence, the counterclaim is merely permissive and may be brought at the counterclaimant’s option.
2. Claim made against Non-Aggressor: If the claim is not being made against an opposing party asserting a claim against the claimant, against whom is the claim being asserted?
a. An Opposing Party Defendant: If the claim at issue is being asserted against an opposing party defendant, the claim may be joined with the claimant’s original or existing claim under Rule 18(a).
b. Co-Party: If the claim is being asserted against a co-party (a party on the same side of the “v.”) does the claim arise out of the same transaction and occurrence as the subject matter of the original claim or a counterclaim therein or assert that the party against whom it is asserted is or may be liable to the claimant for all or part of a claim against the claimant.
i. Yes. If so, the claim may (not must) be asserted as a cross-claim under Rule 13(g).
ii. No. If not, the claim may not be asserted as a cross-claim unless the claimant has already successfully asserted a claim against the co-party, in which case the claim at issue could be joined into that existing claim under Rule 18(a).
c. Rule 14 Party: If the claim is against an existing 3rd party defendant, what is the party status of the claimant?
i. Third-Party Plaintiff: If the claimant is the third-party plaintiff, the claim at issue can be joined to the existing third-party claim under Rule 18(a).
ii. Plaintiff: If the claimant is the plaintiff, does their claim against the third-party defendant arise out of the same transaction and occurrence as the plaintiff’s claim against the third-party plaintiff?
· Yes. If so, the claim may (not must) be asserted against the third-party plaintiff.
· No. If not, the claim is not permitted under Rule 14(a). However, if the plaintiff has already successfully asserted a claim against the third-party defendant, the claim at issue can be joined to that existing claim under Rule 18(a).
iii. Co-party: If the claimant is a co-party of the third-party defendant, conduct analysis at Part A.2.b.
d. The Plaintiff by a Third-Party Defendant: If the claim is by a third-party defendant against the plaintiff, does the claim arise out of the same transaction and occurrence as the plaintiff’s claim against the third-party plaintiff?
i. Yes. If so, the claim may (not must) be asserted against the plaintiff.
ii. No. If not, the claim is not permitted under Rule 14(a). However, if the third-party defendant has already successfully asserted a claim against the plaintiff, the claim at issue can be joined to that existing claim under Rule 18(a)
e. Rule 19 or 24 Party: The permissibility of claims against such parties depends on their status in the lawsuit once joined. Determine which of the above mentioned party-classifications properly describes the position of the party in the action and apply that analysis.
B. Permissive Party Joinder: Is the joinder of a party permissible?
1. Joinder of Defendants: Is the plaintiff asserting against the defendants a right to relief arising out of the same transaction or occurrence and involving a common question of law or fact?
a. Yes. If so, the plaintiff may join the defendant in a single action under Rule 20(a).
b. No. If not, the plaintiff may not join the defendants together in a single action.
2. Joinder of Plaintiffs: Are the plaintiffs asserting a right to relief arising out of the same transaction and occurrence and involving a common question of law or fact?
a. Yes. If so, the plaintiffs may join together in a single action under Rule 20(a).
b. No. If not, the plaintiffs may not join together in a single action.
3. Joinder of Non-Parties: Is the party seeking joinder a defending party?
a. No. If not, the party may not implead a non-party into the action as a third-party defendant under Rule 14(a). Proceed to Part C to determine whether the party can seek compulsory joinder of the party through Rule 19.
b. Yes. If so, is the party seeking to assert against the non-party a claim that the non-party is liable to the impleading party for all or part of the plaintiff’s claim against the defending party?
i. Yes. If so, the claim is proper and can properly be asserted against the non-party. The non-party becomes a third-party defendant.
ii. No. If not, the party will not be able to implead the non-party into the action as a third-party defendant.
4. Joinder by Non-Parties: If the party seeking joinder is a non-party, do they have a right to intervene under Rule 24(a)(2)?
a. Interest in Action: Does the non-party have an interest in the subject of the action?
i. No. If not, the non-party has no right to intervene under Rule 24(a)(2). Proceed to Part B.4.d to determine whether their intervention is permissible.
ii. Yes. If so, proceed to the next question.
b. Impairment to Interest: Would disposition of the action impair the non-party’s ability to protect their interest?
i. No. If not, the non-party has no right to intervene under Rule 24(a)(2). Proceed to Part B.4.d to determine whether their intervention is permissible.
ii. Yes. If so, proceed to the next question.
c. Adequate Representation of Interest: Is the non-party’s interest adequately represented by existing parties?
i. Yes. If so, the non-party has no right to intervene under Rule 24(a)(2). Proceed to Part B.4.d to determine whether their intervention is permissible.
ii. No. If not, and the previous questions have been answered affirmatively, the non-party has a right to intervene under Rule 24(a)(2).
d. Permissive Intervention: Do the non-party’s claims or defenses, and the main question have a question of law or fact in common?
i. Yes. If so, then the non-party may be permitted to intervene at the discretion of the court under Rule 24(b).
ii. No. If not, the non-party is not permitted to intervene.
C. Compulsory Party Joinder: Must a non-party be joined in an action?
1. Necessary Party Status: Is the absentee a necessary party under Rule 19(a)?
a. Availability of Complete Relief: In the non-party’s absence, is the court able to afford complete relief among those who are already parties to the action?
i. No. If not, the non-party is a necessary party. Proceed to the feasibility analysis.
ii. Yes. If so, proceed to the next question.
b. Impairment to Absentee’s Claimed Interest: Would disposition of the action in the non-party’s absence impair or impede the non-party’s ability to protect their claimed interest relating to the subject of the action?
i. Yes. If so, the non-party is a necessary party. Proceed to the feasibility analysis.
ii. No. If not, then proceed to the next question.
c. Threat to Existing Parties: Would disposition of the action in the non-party’s absence leave existing parties subject to a substantial risk of incurring multiple or inconsistent obligations by reason of the non-parties claimed interest relating to the subject of the action?
i. Yes. If so, the non-party is a necessary party. Proceed to the feasibility analysis.
ii. No. If not, and the previous questions have been answered in the negative, the non-party is not a necessary party whose joinder may be compelled under Rule 19.
2. Feasibility of Joinder: If a non-party is deemed to be a necessary party, is their joinder in the action feasible?
a. Personal Jurisdiction: Can the court obtain personal jurisdiction over the necessary party? Refer to the personal jurisdiction checklist for the necessary analysis.
i. No. If not, then the joinder of the necessary party is not feasible. Proceed to Part C.3 to determine whether the party is indispensable.
ii. Yes. If so, proceed to the next question.
b. Subject Matter Jurisdiction: Will the joinder of the party deprive the court of subject matter jurisdiction over the action? Refer to the subject matter jurisdiction checklist for the necessary analysis.
i. Yes. If the court would be deprived of subject matter jurisdiction, the joinder of the necessary party is not feasible. Proceed to Part C.3 to determine whether the party is indispensable.
ii. No. If not, proceed to the next question.
c. Venue: Has the necessary party objected to venue?
i. Yes. If so, does joinder of that party render venue improper? Refer to the venue checklist for the necessary analysis. 
· Yes. If so, the necessary party must be dismissed from the action. Proceed to Part C.3 to determine whether the party is indispensable. 
· No. If not, and personal jurisdiction and subject matter jurisdiction exist, the joinder of the necessary party is feasible and the party must be joined in the action.
ii. No. If the necessary party has not objected to venue, and personal jurisdiction and subject matter exist, the joinder of the party is feasible and the party must be joined in the action.
3. Indispensability of the Party: If joinder of the necessary party is not feasible, should the court dismiss the action in the party’s absence?
a. Lessening of Prejudice: Can the prejudice to existing parties or the necessary party that would result from the necessary party’s absence be lessened or avoided through protective provisions in the judgment, the shaping of relief or other measures?
i. Yes. If so, that suggests that the necessary party may not be considered indispensable. The court could retain jurisdiction over the case and shape relief to protect the relevant party’s interests. However, this must be evaluated with reference to the next question.
ii. No. If not, that would suggest the court should consider the necessary party to be indispensable. However, this must be evaluated with reference to the next question.
b. Adequacy of Remedy: Will the judgment rendered in the absence of the necessary party be adequate from the plaintiff’s perspective?
i. No. If not, that favors a determination that the necessary party is indispensable. Proceed to the next question.
ii. Yes. If so, that suggests that the necessary party might not be considered indispensable, if there is no prejudice or prejudice can be lessened or avoided. If prejudice cannot be avoided, proceed to the next question.
c. Adequate Remedy Elsewhere: If the action is dismissed, will the plaintiff have an adequate remedy?
i. Yes. If the plaintiff can obtain adequate relief if the action is dismissed, then that would favor a determination that a party is indispensable and the action should be dismissed.
ii. No. If not, that suggests that the party should not e deemed to be indispensable and the action should not be dismissed.
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