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Damages

Types of Damages

1. Nominal (more to vindicate rights, usually a maximum of $100)

2. Compensatory (to alleviate harm done; to make whole)

3. Punitive (punishment and deterrence)

Elements of Compensatory Damages

1. Past and future physical pain

2. Past and future mental pain

3. Past and future medical expenses

4. Past and future loss of earnings

5. Permanent disability and disfigurement (i.e. loss of enjoyment of life)

For practical reasons, future medical expenses are calculated at trial, as opposed to when these bills come due. This is because it prevents future litigation, and provides some closure to plaintiffs and defendants. There are a number of facts to consider when determining future medical expenses. You have to consider inflation, as well as the discount rate (interest). Other factors include life expectancy and work life expectancy.

Discount and Inflation Methods

Courts use three methods to account for discount and inflation:

1. Inflation-discount method: increases expected future earnings to account for inflation, then discounts present value by the market interest rate. Consider inflation and interest separately.

2. Real interest method: “real” interest rate (difference between nominal interest rate and the inflation rate) is perceived to be stable (1-3%), regardless of the level of inflation. Consider each together.

3. Total offset method: assumes as a matter of law that the market interest rate that would be used to discount damage awards is completely offset by inflation in computing lost future income.

General Versus Special Damages

General: pain and suffering, distress, etc. (non-economic in nature)

Specific: lost earnings, medical expenses (economic in nature) 

Remittitur And Addititur

Remittitur reduces a payout. Addititur increases a payout.

Two principle approaches:

1. Maximum Recovery Rule: The maximum that a reasonable jury could award (Anderson v. Sears, Roebuck).

2.  Outside The Range Of Fair And Reasonable Compensation: Must exceed the range of fair and reasonable compensation, or is the result of prejudice, or it shocks the conscience (Richardson v. Chapman).

The Richardson approach is preferable, as it makes overruling the trier-of-fact more rare than the Anderson approach.

Legislative Tort Reform

Movement by legislatures to put caps on damage recoveries on some, certain, or all types of injuries.

Montgomery Ward v. Anderson

· Discounted medical services are a collateral source not to be considered in assessing the damages owed by a tortfeasor to a plaintiff in a personal injury suit.

· Only relevant for a purpose other than mitigation of damages

· Collateral source rule requires court to exclude evidence of payments received by an injured party from sources collateral to the tortfeasor

· Reason: to not benefit wrongdoer, even if it results in multiple recoveries

· Does not apply where:

· To rebut testimony of the plaintiff that he returned to work prematurely, or did not receive additional medical care from financial need.

· Plaintiff's condition attributable to some other cause

· Impeachment of plaintiff that he paid expenses himself

· To show plaintiff continued to work if he claimed to be out of work

Expenses of Litigation

In the United States, unless there is a specific statute, everyone bears their own cost of litigation. As a result, the United States relies on the contingency-fee system. All that the plaintiff has to file in the meantime is front-end costs (court costs, expert costs, copying costs, etc.). This is in contrast with the Canadian/British model, which utilizes a shifting cost system.

Structured Settlements

Because of the way the U.S. tax system is structured, you are often better to accept a structured settlement, versus a lump sum. If you take the lump sum, all the interest is taxable as you earn it. If you take the structured settlement, they are considered damages of a tort settlement, and are tax-free.

Zimmerman v. Ausland (Avoidable Consequences Rule)

· A tort victim may not recover damages for a permanent injury if an operation could correct the injury, and a reasonable person would undertake the operation.

· Known as the avoidable consequences rule (duty to mitigate). Consider risk, cost and probability of success.

Physical Harm to Property

If property is destroyed or converted ( entire value at time of tort.

If partially destroyed ( difference in value. 

Deprivation of use ( value of temporary possession.

Usually market value as a whole (not parts or pieces). Usually get the highest market value that could be reasonably obtained.

Punitive Damages

Usually for intentional torts, or for recklessness, or in certain statutory circumstances. Almost never for mere negligence. Usually need something malicious, outrageous or reckless about a person’s contact.

Punitive damages are awarded to deter future behaviour and to punish past behaviour. However, there are a number of limits on the amount of punitive damages you may be awarded.

Cheatham v. Pohle (Punitive Damages May Be Limited)

· A law requiring a person who was awarded punitive damages to pay 75% to the state is not an unconstitutional taking.

· Punitive damages are quasi-criminal. There is an element of general/specific deterrence.

· Legislatures have broad discretion to eliminate or modify punitive damages.

· Plaintiff has no right to punitive damages per se, even when they may be appropriate.

· Plaintiff has no property to be taken, except to the extent state law creates a property right.

State Farm Mutual Automobile Insurance v. Campbell (Excessive Awards)

· Punitive damages of $145mm are excessive, and in violation of the DPC, when compensatory damages are only $1mm.

· Compensatory damages intended to address concrete losses

· Punitive damages are about punishment, and deterrence.

· There are limits to these awards

· DPC denies excessive awards, as they are arbitrary deprivations of property

· 3 guideposts:

· Degree of reprehensibility of conduct

· Consider physical v. economic, disregard for health or safety, financial vulnerability, repeat actions, intent, etc.

· Difference between compensatory and punitive damages

· No more than 9:1 or 10:1. No less than 1:1.

· Difference between punitive award, and penalties in comparable cases

· Can consider criminal penalties as a guidepost

Damages Checklist

A. Personal Injury Damages: 
1. Actual Injury required: In any negligence action, existence of actual injury is required. Unlike intentional torts, nominal damages may not be awarded.
a. Physical Injury required

b. Elements of damages: Once physical harm has been proven, a variety of damages may be recovered:
i. Direct Loss: Value of any direct loss of bodily functions.
ii. Economic Loss: Includes medical expenses, lost earnings, etc.
iii. Pain and Suffering

iv. Hedonistic Damages: Damages for loss of the ability to enjoy one’s previous life.
2. Future Damages: Plaintiff brings only one action for a particular accident and recovers in that action not only for past damages, but also for likely future damages.
a. Present Value: When plaintiff is recovering future values, courts generally instruct the jury to award only the present value of these losses.
3. Collateral Source Rule: Plaintiff is entitled to recover out of pocket expenses, even if the plaintiff was reimbursed for these losses by some third party. 
a. Subrogation: An insurance company that makes payments to plaintiff will normally be subrogated to plaintiff’s torts rights. Insurance company will recover anything plaintiff wins in litigation.
4. Mitigation: Plaintiff has a duty to mitigate. Plaintiff cannot recover for any harm which, by exercise of reasonable care, he could have avoided.
B. Punitive Damages: Punitive damages can be awarded to penalize a defendant whose conduct is particularly outrageous.
1. Negligence cases: In cases of negligence, punitive damages are usually only awarded where defendant’s conduct was reckless or wilful and wanton.
2. Limits: Defendant may be able to show that a particular award violated the due process clause:
a. Ration of actual to punitive: The higher the ratio, the more likely it is that a due process violation will be found.
C. Recovery by Spouse of Children:
1. Spouse: Most states allow the spouse of an injured person to bring an independent action for his or her own injures (i.e. loss of companionship or consortium).
2. Parent: Most jurisdictions allow a parent to recover medical expenses incurred due to injury to the child. Also allows for loss of companionship.
3. Child: Some allow children to recover for loss of companionship or guidance.
D. Wrongful Death and Survivor Actions:
1. Wrongful death: Permits the victim’s survivors to recover. Typically limited to spouse and children, and sometimes parents.
a. Elements of damage: Survivors may recover for:
i. Economic support they would have received had the accident and death not occurred.
ii. Companionship and moral guidance
iii. Grief
2. Survival: When an accident victim dies, his state may sue for those elements of damages that the victim himself could have sued for had he lived. If death is instantaneous, there is no survival action at all.
Joint Tortfeasors

Liability and Joinder of Defendants

Bierczynski v. Rogers (Need Not Do Harm To Be Liable)

· A defendant who participates in a race on a highway, where the other defendant hits the plaintiff, is liable for injuries to the 3rd party.

Note: Need not do the harm to be liable. Liable if participates. Must encourage or aid the harm producing activity. Must take active part. Mere presence or knowledge of the conduct of another person, which may cause harm is not enough to be liable. No duty for observers to take affirmative action to prevent a tort.

Cause-in-Fact can be established by showing:

1. But For Causation (the Gold Standard); OR,

2. Concurrent Cause (2 fires case)
3. Alternative Liability (2 hunters case)
4. Concert of Action (drag racing case)
When is Joint and Several Liability Imposed?

1. Concert of Action

2. Failure to Perform a Common Duty to the Plaintiff

3. Indivisible Harm

Contributory Negligence

Old Rule: If the plaintiff was at fault in even the most minor way in the harm that he suffered, then he has no cause of action against any defendant.

New Rule: Comparative Negligence. Blame (and damages) are apportioned based on percentages. The plaintiff's damages are reduced by his or her amount of responsibility. The plaintiff can then collect the remaining damages from any of the defendants (based on joint and several liability).

Coney v. J.L.G. Industries (J&S Liability Ok With Comparative)

· The adoption of comparative negligence does not require the abolition of joint and several liability.

· Contributory negligence reduces the verdict by the amount of fault attributable to the plaintiff

· Nothing to do with the relative fault of the defendants

· Policy reason: a plaintiff should not bear the consequences of a judgment-proof defendant

· To abolish joint and several liability would be to reduce a plaintiff's recovery beyond the fault attributable to him

· Defendants should cross or 3rd party complain against each other

Joint and several liability only applies where (in Michigan):

1. Medical malpractice
2. Crimes involving gross negligence
3. Crimes involving alcohol or a controlled substance
The rules only come into play where you have more than one defendant and where one of four other things is true:

1. Insolvent
2. Defendant unknown
3. Immunity
4. No jurisdiction over the defendant
The policy questions are as follows:

1. Should the burden fall on the plaintiff?

2. Should the burden fall on other defendants?

3. Should the burden fall on other parties to the suit?

Michigan tends to put the burden on the plaintiff. Defendants pay no more than their jury-assessed blame.

Bartlett v. New Mexico Welding Supply (J&S Not Ok With Comparative)

· Joint and several liability will not be applied when pure comparative negligence is adopted.

· Comparative negligence is based on the notion that blame should be apportioned as it is found to exist.

· A plaintiff should not bear the burden of an insolvent defendant

· However, where there is only one defendant, the plaintiff bears that burden.

Satisfaction and Release

Bundt v. Embro (Once Plaintiff Compensated, Other Tortfeasors Discharged)

· When individuals are joint tortfeasors with the state, satisfaction from the state discharges the individuals.

· While there can be many perpetrators, there remains but one act, and there can be but one recovery

· Once a plaintiff has been fully compensated, all other possible tortfeasors are discharged.

· The state is treated like any other tortfeasor

Cox v. Pearl Investment Company (Can Release Some Tortfeasors)

· A plaintiff who releases one of several joint tortfeasors from liability, but has retained the right to recover from all other tortfeasors, does not relinquish the right to sue the unreleased tortfeasors.

· The reasons not to release PI include:

· Contract law: intentions manifested by the parties shall govern the situation. Cox did not intend to release PI.

· No danger of double compensation. PI’s liability reduced by the payout from GI.

· Non-settling tortfeasor not prejudiced, but rather benefited as his liability is reduced.

Joint Liability Checklist

A. Joint Liability: If more than one person is a proximate cause of plaintiff’s harm, and the harm is indivisible, each defendant is liable for the entire harm. The liability is said to be “joint and several.”
1. Modern Trend: Cut back due to comparative negligence as a replacement for contributory negligence.
a. Traditional Rule: Only about 15 jurisdictions maintained pure joint-and-several liability.
b. Hybrids: About 20 states have hybrid schemes.

c. Pure Several Liability: 16 states have pure several liability (only liable for her share of the total responsibility)
B. Indivisible Versus Divisible Harms: Where the traditional rule of joint and several liability is in force, it applies only where plaintiff’s harm is indivisible (i.e. not capable of being apportioned among the defendants). 
1. Rules on Apportionment: 
a. Action in Concert: If the two defendants can be said to have acted in concert, each will be liable for injuries directly caused by the other. 
b. Successive Injuries: Courts often are able to apportion harm if the harms occurred in successive incidents, separated by substantial periods of time.
c. Indivisible Harms: Some harms are indivisible, making each co-defendant jointly and severally liable for the entire harm (i.e. death or single injuries are not divisible).

C. One Satisfaction: Even where joint and several liability, plaintiff is only entitled to a single satisfaction of her claim.

Contribution

In a state with only several liability (no joint liability), then a right of contribution is not required. The right of contribution only matters in a state where there is joint and several liability. 

Yellow Cab Co. of D.C. v. Dreslin (No Joint Liability Where Spouses)

· There is no joint liability between two contributorily negligent parties where one is the husband of a successful plaintiff, which would require contribution on the part of the husband.

· Neither husband nor wife is liable for tortious acts by one against the other

· Contribution depends on joint liability

· Must have a cause of action against the party from whom contribution is sought
· Here, nothing to which a right of contribution could attach
· Policy: preservation of domestic peace
No right of contribution until you have satisfied the judgment for which you are jointly liable. In addition to proving that the other party is a joint tortfeasor, he has the burden of proving that the settlement was reasonable. 

Slocum v. Donahue (Can Discharge Tortfeasors)

· When a release is given in good faith to one of two or more persons liable in tort for the same injury, it discharges the tortfeasor to whom it is granted from all liability for contribution to the other tortfeasor.

· D alleged collusion because of the low settlement and S’s use of Ford’s experts.

· Settlement was fair and reasonable

· D liable due to admission and open bottle of vodka in the car

· No collusion.

Apportionment of Damages

Bruckman v. Pena

· It is error to instruct a jury that they may hold one defendant liable for all injuries caused to a tort plaintiff if the jury is unable to apportion such injuries between that defendant and a subsequent tortfeasor who aggravated the plaintiff's injuries.

· Burden of proof is on the plaintiff to establish that the damages he seeks were proximately caused by the negligence of the defendant

· Error for a court to instruct that a plaintiff may recover any damages for injuries received subsequent to the act of negligence by the defendant, and from causes for which the defendant is in no way responsible, no matter how difficult apportionment might be.

· If plaintiff was suing the second defendant, then the second defendant, without any offense to justice, be liable for the entire harm (aggravation of a pre-existing condition, eggshell plaintiff rule)

Michie v. Great Lakes Steel Div., National Steel Corp.

· Individual tortfeasors may be jointly and severally liable, even though their tortious acts were wholly independent of one another.

· It would be manifestly unfair to put the burden of proving specific shares of harm done by each upon the plaintiffs

· Trend towards shifting the burden of assigning relative harm to all multiple tortfeasors.

Note: likely not good law anymore.

Dillon v. Twin State Gas & Elec. Co. (Consider Value Of Person For Damages)

· The court should consider, in determining damages, the value of the object or person harmed in relation to potential harms, which may reduce its or his value.

· Damages for wrongful death, generally considered an indivisible harm, should be apportioned because of the potential harm which clearly diminished the value of the young man’s life

· The boy’s life was essentially worthless because, but for the wires, he would have been killed/crippled

· TSGE should only be liable for the loss of earning capacity of a boy in an injured condition if determined that the boy would be injured

· TSGE relieved if the boy would have died from the fall. Not liable for loss of earning capacity; only for damages sustained as a result of conscious shock which the boy felt. 
Defenses to Negligence

As a defendant you can avoid liability in one of two ways:

1. Adduce evidence showing a lack of one of the four required elements of negligence (duty, breach of duty, causation, damages)

2. Affirmative defenses (even if plaintiff has proved all elements of the tort, the plaintiff can still not recover from defendant because…

a. Plaintiff’s conduct

b. Plaintiff suing too late

c. Defendant is immune

Plaintiff’s Conduct

Contributory Negligence

Butterfield v. Forrester (Plaintiff Must Have Clean Hands)

· A plaintiff who has not used reasonable care to avoid an accident cannot recover for injury caused by the defendant.

· Had the plaintiff used reasonable care, he would not have been injured.

· Plaintiff must come into court with “clean hands”

Alternatives:

1. Plaintiff never recovers if he is negligent

2. Plaintiff always recovers 

3. Either 1 or 2 with exceptions

4. Comparative fault (today’s rule)

There are some rationales for the all-or-nothing rule:

1. Penal basis: plaintiff denied recovery as punishment for misconduct

2. Plaintiff must come into court with clean hands: court will not aid someone whose fault contributed to the injury

3. Rule designed to encourage care (possibly the best explanation?)

4. Plaintiff's negligence is an intervening, superseding cause: makes defendant's conduct no longer proximate

In order for the plaintiff to be negligent, you use the same standard for determining negligence that you do for defendants. This means that the plaintiff must breach a duty and be the factual and proximate cause of his own harm. The burden of pleading and proving contributory negligence is on the defendant. If the defendant’s conduct is intentional or wilful, then contributory negligence doesn’t usually apply.

Davies v. Mann

· If a defendant fails to use due care to avoid injuring a plaintiff who has negligently put himself in a dangerous position, the plaintiff's negligence does not necessarily bar his own recovery.

· Doctrine of Last Chance

The Doctrine of Last Chance: if defendant had the opportunity to avoid the accident after the opportunity was no longer available to the plaintiff, the defendant should bear the loss. Plaintiff's negligence to longer a proximate cause of the injury. Defendant's negligence more blameworthy.

Contributory Negligence Checklist

A. Contributory Negligence: At common law, the doctrine of contributory negligence applies. The doctrine provides that a plaintiff who is negligent, and whose negligence contributes proximately to his injuries, is totally barred from recovery.
1. Standard of Care: The plaintiff is held to the same standard of care as the defendant (reasonable person under the circumstances).a
2. Proximate Cause: The contributory negligence defense only applies where plaintiff’s negligence contributes proximately to his injuries. The same test for proximate causation is used as where defendant’s liability is being evaluated. 
3. Claims Against Which Defense Not Available: Since the contributory negligence defense is based on negligence principles, it may be sued as a bar only to a claim that is itself based on negligence. This, it cannot be used for intentional torts, recklessness, wilful or where negligence per se is involved. 
4. Last Clear Chance: The doctrine of last clear chance acts as a limit n the contributory negligence defense. If, just before the accident, defendant had an opportunity to prevent the harm, and plaintiff did not have such an opportunity, the existence of this opportunity wipes out the effect of plaintiff’s contributory negligence.
Comparative Negligence

McIntyre v. Balentine (No Contributory Negligence)

· Contributory negligence is abolished as a defense

· Contributory negligence is based on a harsh all-or-nothing system

· Some jurisdictions have “pure” comparative negligence (recovery permitted even if plaintiff 90% at fault)

· Modified forms:

· Other jurisdictions only allow recovery if the plaintiff is less than 50% at fault

· Other jurisdictions still allow recovery only if the plaintiff is less blameworthy than the defendant

Comparative Negligence Example

For a total claim of $10,000:

	
	Pl 49%

D: 51%
	P: 50%

D: 50%
	P: 51%

D: 49%

	Pure (Michigan)
	$5,100
	$5,000
	$4,900

	Mod-50%
	$5,100
	$5,000
	$0

	Mod-49%
	$5,100
	$0
	$0


Problems arise when there are multiple defendants. 

For example, Pl = 40%, Def1 = 20%, Def2 = 20%, Def3 = 20%. Some states prefer a unitary rule where all the defendants are considered to be one defendant (such as New Jersey). However, other states will look at the defendants separately (such as Wisconsin). 

The Restatement follows the New Jersey rule.

Comparative Negligence Checklist

A. Comparative Negligence: Rejects the “all or nothing” approach of contributory negligence. It attempts to divide liability between plaintiff and defendant in proportion to their relative degrees of fault. Plaintiff is not barred from recovery by his contributory negligence, but his recovery is reduced by a proportion equal to the ration between his own negligence and the total negligence contributing to the accident. It has been adopted in 46/50 states.
B. “Pure” versus “50%” systems: Only 13 states have “pure” comparative negligence. The rest completely bar plaintiff if his negligence is “as great” (Mod-49%) or “greater” (Mod-50%) than defendant’s.
C. Multiple Parties: Where there are multiple parties, comparative negligence is harder to apply:
1. All Parties Before Court: If all defendants are joined in the same law suit, the solution is simple: only the negligence due directly to plaintiff is deducted from his recovery.
2. Not All Parties Before Court: If not all defendants are before the court, hard questions arise concerning joint-and-several liability. The issue is whether the defendants before the court, who are found to be only partly responsible for plaintiff’s loss, must pay for the whole loss aside from that caused by plaintiff’s own fault.
a. Total Abolition: About 1/3 of the states have completely abolished the doctrine of joint-and-several liability in comparative negligence cases. In these states, all liability is “several.” That is, each defendant is only required to pay his or her own share of the total responsibility. 
b. Hybrid: An additional significant number have replaced joint-and-several liability with some sort of hybrid approach. See joint tortfeasors checklist for the options.
3. Last Clear Chance: Courts are split about whether last clear chance should survive in a comparative negligence jurisdiction. 
4. Seat Belt Defense: Seat belt defense is increasingly accepted in comparative negligence jurisdictions. Defendant argues that plaintiff’s injuries from a car accident could have been reduced or entirely avoided had plaintiff worn a seat belt. Plaintiff’s damages should be reduced as a result.
a. Contributory Negligence Jurisdictions: Courts refuse to allow this defense at all. 
b. Comparative Negligence Jurisdictions: There are various approaches:
i. Defendant is liable only for those injuries that would have occurred even had plaintiff worn a seat belt.
ii. Defendant is liable for all injuries, with a reduction made equal to the percentage of plaintiff’s fault.
iii. Defendant is liable for all injuries, but plaintiff’s fault reduces his recovery for the injuries that would have been avoided.
Assumption of Risk

1. Express assumption of risk
2. Implied assumption of risk:
a. Primary
b. Secondary
Express assumption and primary implied assumption of risk are largely irrelevant. Express assumption is really a contract law doctrine. Primary implied assumption of risk is a tort doctrine, and it is a defense to a tort, but rather than a concession of the elements of the tort, it suggests that the defendant had no duty to the plaintiff. Secondary implied assumption of risk is mainly what we focus on when we talk about assumption of risk.

Express

Seigneur v. National Fitness Institute

· S injured while undergoing an evaluation at NFI, which operates a fitness facility.

· When she signed the K, she said she had bad health, and a bad back.

· Had to sign a Participation Agreement saying:

· Disclose injuries

· Exercise at own risk

· NFI not liable for injuries/damages

· NFI released from all claims

· NFI said exculpatory clause should apply.

· S said void because of public policy, and because the K is also ambiguous.

· Exculpatory clause is sufficient to insulate the party from negligence so long as it clearly indicates intent to release defendant from liability.

· K’s are void for public policy where:

· Party protected by the clause intentionally causes harm

· Unequal bargaining power

· Where transaction involves the public interest

· Health clubs are important in society, but not to the level of “public interest”

· Seigneur free to choose any club she wanted. Did not have to sign this K.

· Pubic interest affected where:

· Business suitable for regulation

· Service important to public (or even necessary)

· Willing to perform for any member of the public

· Decisive bargaining strength

· Standard K

· Buyer subjected to liability for carelessness of the seller

· NFI does not fit into this definition. Exculpatory clause is enforced.

Implied 

Rush v. Commercial Realty Co. (No Assumption Where No Safe Alternative)

· Where defendant's negligence creates a risk, and defendant provides no reasonable alternatives, a plaintiff who is injured is not barred recovery by the defense of assumption of risk.

· Defense requires that the plaintiff's choice to assume the risk was free and voluntary.

· If defendant has left plaintiff no reasonable alternatives, it will not be assumed that there was voluntary assumption of risk.

· Maybe contributory negligence, but no assumption of risk.

No voluntariness where no reasonable alternative.

Can assume a risk without being contributorily negligent. For example, if you board a plane, you’ve assumed a risk, but that is not necessarily an unreasonable thing to do. However, in practice, the two very often overlap, which calls into question whether they ought to be separate defenses.

In order to assume a risk, you must first know that there is a risk, and you must voluntarily encounter it.

Blackburn v. Dorta (No Assumption Of Risk Where Comparative)

· The defense of assumption of risk cannot be asserted now that we have comparative negligence.

· Assumption of risk has long been a disfavored doctrine.

· Assumption of risk is indistinguishable from contributory negligence.

· Assumption of risk has been merged into comparative negligence.

· The idea behind primary assumption of the risk, is that no matter how prudent and how careful you are, you can’t possibly eliminate all risk from certain activities (at least without drastically altering the nature of the activity)

Assumption of Risk Checklist

A. Assumption of Risk: Plaintiff is said to have assumed the risk of certain harm if she has voluntarily consented to take her chances that harm will occur. Where such an assumption is shown, the plaintiff is, at common law, completely barred from recovery.
B. Express Assumption: If plaintiff explicitly agrees with defendant, in advance of any harm, that plaintiff will not hold defendant liable for certain harm, plaintiff is said to have “expressly” assumed the risk of that harm.
1. Public Policy Against Assumption: Even plaintiff’s express assumption of the risk will not bar plaintiff from recovery if there is a public policy against the assumption of the risk involved.
a. Bargaining Power: If defendant’s position as a unique provider of a certain service gives him greater bargaining power than plaintiff, and defendant uses this power to force plaintiff into a waiver of liability, the court is likely to find that public policy prohibits use of the assumption of risk doctrine.
b. Intentional or Wilful Misconduct: Public policy prohibits a waiver of liability for wilful and wanton or “gross” negligence, and for intentionally tortious conduct.
c. Not Enforced In Medical Situations

C. Implied Assumption of Risk: Even if plaintiff never makes an actual agreement with defendant whereby plaintiff assumes the risk, plaintiff may be held to have assumed certain risks by her conduct. 
1. Two Requirements: Defendant must show that plaintiff’s actions demonstrated that she knew of the risk in question, and voluntarily consented to bear that risk herself (i.e. baseball stadiums).
2. Knowledge of the Risk: The requirement that plaintiff be shown to have known about the risk is strictly construed. For instance, the risk must be one which was actually known to the plaintiff, not merely one which “ought to have been known.”
3. Voluntary Assumption: The requirement that plaintiff consented voluntarily is also strictly construed.
a. Duress: There is no assumption of the risk if defendant’s conduct left plaintiff with no reasonable choice but to encounter a known danger (i.e. outhouse case).
b. Choice Not Created by Defendant: Where it is not defendant’s fault that plaintiff has no reasonable choice except to expose herself to the risk, the defense will not apply. 
4. Primary Versus Secondary Assumption: For primary assumption, defendant is never under any duty to plaintiff at all. In the secondary assumption case, defendant would ordinarily have a duty to plaintiff, but plaintiff’s assumption of risk causes the duty to dissipate.
a. Effect of Comparative Negligence Statute: Where there is a comparative negligence statute, most states eliminate the secondary assumption doctrine, but not the primary assumption doctrine. If the plaintiff behaves reasonably under a secondary implied assumption of risk fact pattern, there will be no reduction in recovery.
Statutes of Limitation and Repose

Teeters v. Currey (SOL Runs From Knowledge Or Should Have Known)

· The statute of limitations for medical malpractice action for negligently performed surgery begins to run from the date of the injury.

· Runs from the time discovered, or when the patient should have reasonably discovered.

· Injured patient should not be denied recovery merely because injury not evident for a long period of time.

Statute of limitations limits the time during which a cause of action can be brought.

Statute of repose limits potential liability by limiting the time during which a cause of action can arise. Stems from the equitable concept that a time should arrive when a person is no longer responsible for a past act. 

Some possible remedies to statutes of limitations:

1. Discovery: Statute runs when injury discovered or should have been reasonably discovered.

2. Revival: When the statute of limitations is revived (Sindell v. Abbott Laboratories)

3. Tolling: Time added when statute of limitations is running out.

a. Minority (3 years after reaching age of minority in some states)

b. Mental Incompetence
c. Equitable Reasons
Statutes of Limitation and Repose Checklist

A. Discovery of Injury: If plaintiff does not discover his injury until long after defendant’s negligent act occurred, the statute of limitations may start to run at the time of the negligent act, or may instead not start to run until plaintiff discovered (or ought to have discovered) the injury.
1. Medical Malpractice: In med mal cases, statutes and case law frequently apply the “time of discovery” rule.
2. Sexual Assaults: Some states also apply the discovery rule to toll the statute of limitations in sexual assault cases.
Vicarious Liability

Vicarious Liability

A ( negligent

B ( not negligent

C ( injured by A’s negligence

Because of some relationship between A&B, B is liable for A’s actions, even though B played no part, nor did B aid or encourage A, and may have even tried to prevent the damage.

When do we hold people liable for other’s actions?

1. Respondeat Superior
2. Joint Enterprise
Respondeat Superior

· The master has to answer for the negligent actions of the servant (read: employer/employee)

· In order for this to apply, the plaintiff has to show 2 things:

· Servant acting within the scope of employment

· That the servant is actually an employee, and not an independent contractor
· However, even personal acts can still be incidental to the employment. This depends on the analysis of the terms “frolic” (abandonment of employment) and “detour” (deviation that is sufficiently related to employment). This will turn on how removed the acts are in time, distance or purpose.

· Can still be held liable for the intentionally wrongful acts of an employee, not just the negligently wrongful ones, so long as the act is reasonably connected to employment

· If employee acting for his or her own benefit, then it is likely that the employee has abandoned his or her employment

· However, punitive damages only if actions authorized by the employer

Respondeat Superior: Scope of Employment

Bussard v. Minimed, Inc. (Course Of Conduct)

· An employer is ordinarily liable for the injuries its employees cause others in the course of their work.

· Course of work to be construed broadly

· Where personal/business affairs combine, burden falls on employer

· Normally, relationship severed on commute home, as this does not constitute “service” to the employer

· However, foreseeable consequences are a relevant inquiry, especially where employees driving at work, then get in car accidents

· Here, Hernandez impaired due to fumes

· H was an “instrumentality of danger” due to what happened to her at work

O’Shea v. Welch (Frolic/Detour)

· An employee is still within the scope of employment when performing an activity within the scope of employment, but subsequently stopping to take a break from their activities, and causes harm while doing so.

· Includes anything reasonably incidental to employment.

· Slight deviation rule adopted

· Frolic (abandonment of employment)

· Detour (deviation sufficiently related to employment)
· If “frolic” even temporarily, employer not liable during that lapse

· If “detour,” such as personal acts not far removed in time, distance or purpose, then no abandonment

· Dual purpose ventures can be within employment

· Consider:

· Employee’s intent

· Nature, time and place of deviation

· Time consumed by deviation

· Work for which the employee was hired

· Incidental acts reasonably expected by the employer

· Latitude permitted to the employee

Note: Employers can also be liable for negligent hiring, as well as for respondeat superior.

Note: Employers can go after employees for indemnity from either a servant or an independent contractor who has assets of his own. Not very common.  

Respondeat Superior: Employee or Independent Contractor?

If the person is an independent contractor versus an employee, then there is no vicarious liability.

General rule: no respondeat superior liability for independent contractors. This depends on the degree of control that the principal has over the time, direction and control of the employee. Even if someone is an independent contractor, there are exceptions where you can have respondeat superior liability:

Murrell v. Goertz (Independent Contractors)

· One who performs a service for another, free from control and direction of his employer in all matters connected with the performance of the service, save the end result, is an independent contractor.

Non-delegable duties

· S. 423-424 of the Restatement says that if the activity is one which threatens a grave risk of bodily harm or death, then it is a non-delegable duty, and respondeat superior still applies, even where independent contractors are used. This also applies to public duties.

· If the agent has the apparent authority to bind the principal

· Illegal activities

Maloney v. Rath

· An employer is not insulated from liability for the negligence of his independent contractor, when the task entrusted to him is a statutorily mandated, dangerous one.

· An employer who fails to provide safeguards will not be insulated from liability for injuries caused by the negligence of an independent contrator

· Certain duties are non-delegable and the duty involved in the conduct of a dangerous activity are such duties

· This is to ensure that a financially responsible defendant will be available to compensate for the negligent harms caused

Joint Enterprise

· Alternative to Respondeat Superior

· Requires:

· Express/implied agreement among members

· Common purpose

· Common pecuniary interest

· Equal right of control
· #3 implies a commercial purpose, and the act must have been in furtherance of that purpose

· Difference between this, and concerted action, is that both parties are not negligent, whereas, in concerted action cases, both are negligent

· Concerted action is about causation

· Joint enterprise has nothing to do with causation
See Popejoy v. Steinle for joint enterprise.

Vicarious Liability Checklist

A. Employer-Employee Relationship: 
1. Respondeat Superior: If an employee commits a tort during the “scope of his employment” the employer will be liable (jointly with the employee). This is known as “respondeat superior.” This doctrine applies to all torts whether intentional, negligent or strict liability, provided it is done during the scope of employment.
2. Who is an “Employee”: Applies to all cases involving employees, but not to independent contractors.
a. Distinction: An employee is one who works subject to close control of the person who hired him. An independent contractor, by contrast, although hired to produce a certain result, is not subject to the close control of the person doing the hiring. 
3. Scope of Employment: Respondeat superior applies only if the employee was acting within the scope of his employment when the tort occurred. The tort is within the scope of employment if the tortfeasor was acting with an intent to further his employer’s business purpose, even if the means he chose were indirect, unwise or even forbidden.
a. Trips from home: When an accident occurs where the employee is travelling from her home to work, she is not acting within the scope of employment. Returning home from work may be different (see Bussard).
b. Frolic and Detour: Even a detour or side-trip for personal purposes by an employee may be found within the scope of employment if the deviation was reasonably foreseeable.
B. Independent Contractors: 
1. No General Liability: One who hires an independent contractor is generally not liable for the torts of that person, subject to exceptions:
2. Exceptions: 
a. Employer’s Own Liability: If the employer is negligent in her own dealings with the independent contractor, this can give rise to employer liability.
b. Non-delegable duty: There are some duties of care that are deemed so important that the person doing them will not be allowed to delegate them to anyone. (i.e. keeping a store safe for customers)
c. Inherently Dangerous Activities: One who employs an independent contractor will also be liable where the work is such that, unless special precautions are taken, there will be a high degree of danger to others.
C. Joint Enterprise: A joint enterprise, where it exists, may subject each of the participants to vicarious liability for the other’s negligence. A joint enterprise is like a partnership, except that it is for a short and specific purpose. 
1. Requirements for Joint Enterprise: Four requirements: an agreement, express or implied, between the members, a common purpose to be carried out by the members, a common pecuniary interest in that purpose, and an equal right to voice in the enterprise (equal right of control).
Strict Liability

Courts can impose strict liability on a defendant even though conduct is neither intentional nor negligent. Strict liability is imposed, traditionally, in two circumstances:

1.
Animals (owners held liable)

2. 
Abnormally dangerous activities
Animals

Strict liability is imposed where animals trespass (although there are different rules for wild and domestic animals). Some states have “fencing in” statutes, and others have “fencing out” statutes. Fencing in requires people to keep their animals in one place (farmer friendly). However, for fencing out, it requires landowners to keep animals out (rancher friendly). 

There needs to be actual injury, or at least a reason to know of an animal’s vicious tendencies, in order to be strictly liable. Dog bites generally have strict liability. No “one free bite.”

Abnormally Dangerous Activities

Rylands v. Fletcher (Strict Liability)

· A person who uses his land for non-natural (unreasonably), dangerous purposes is liable for any damages to another’s land, stemming from such use, even in the absence of negligence.

· Strict liability when he damages another by a thing or activity, when unduly dangerous/inappropriate, in light of the place, and its surroundings. 

· Distinction based on natural/non-natural use of land

· For natural use: negligence

· For non-natural use: strict liability

The Restatement of Torts (ss. 519 and 520) rephrased Lord Cairns’ distinction between “natural” and “non-natural” use to “abnormally dangerous” or “ultra-hazardous” activity. “Ultra-hazardous” depends on the evaluation of 6 factors, and at least one is required (although not necessarily six, or even two):

1. Great probability of harm, and harm does occur

2. Potentially serious level of harm

3. Harm cannot be prevented by the utmost care (first among equal factors)

4. Activity is not a matter of common usage

5. Activity inappropriate for location

6. Social value doesn’t offset risks

Miller v. Civil Constructors, Inc. (Guns Not Ultra-Hazardous)

· Firearms are not classified as “ultra-hazardous” 

· No strict liability standard

· Imposing a duty of higher care is different than imposing strict or absolute liability by defining an activity as ultra-dangerous

· Firearms are not ultra-dangerous; therefore, ordinary care is required

· Risk of harm can be eliminated through due care

· Risk of harm comes from misuse

Indiana Harbor Belt Ry. Co. v. Am. Cyanamid Co. (Transportation)

· Strict liability will not be imposed against the manufacturer of a toxic chemical for accidents occurring during transportation.

· 6 factors to consider:

· Great probability of harm

· Potentially serious level of harm

· Harm cannot be prevented by utmost care

· Activity is not a matter of common usage

· Activity inappropriate for location

· Social value doesn’t offset risks

· Doctrine is to encourage safer alternatives

· No alternative here that is any safer (i.e. rerouting goods around metropolitan centres, or using trucks)

· Ultra-hazardous doctrine focuses on the “activity” not the subject of the activity

· AC is not engaged in ultra-hazardous activity, because its product is dangerous when handled.

· The relevant activity here is transportation, not manufacturing and shipping.

Note: Fireworks cases.

Limitations on Strict Liability

Foster v. Preston Mill (Proximate Cause Evaluation)

· One who engages in an ultra-hazardous activity on his land is not strictly liable for any and all damages that result.

· Strict liability is only imposed for those injuries resulting as the natural consequences of that which makes the activity ultra-hazardous.

· Liable if land, people or things are likely to be harmed by the unpreventable miscarriage of the activity, although the utmost care is exercised to prevent the harm.

· Question of causation

· The risk of mink eating their young does not make blasting ultra-hazardous

· Mink’s temperament must bear responsibility.

Kind of a proximate cause evaluation. Must draw the line at those injuries that result from the very things that cause an activity to be classified as ultra-dangerous.

Golden v. Amory (Acts of God)

· A person is not strictly liable for any damage caused by the escape of water stored on his land.

· Does not apply where there is an Act of God, which the owner had no reason to anticipate.

· Not capable of anticipating a hurricane like this one.

Sandy v. Bushey (Vicious Animals)

· The keeper of a vicious domestic animal may not plead contributory negligence as a defense to relieve him of his strict liability as an insurer.

· The plaintiff need only prove the keeping of a vicious animal, the vicious tendencies, and the knowledge that the animal is vicious.

· Since negligence isn’t the ground, can’t use a negligence defense.

· Only relieved of liability if the victim voluntarily put himself in harm’s way, or if he incites and brings the attack on himself.

Strict Liability Checklist

A. Strict Liability

1. Animals:
a. Trespassing Animals: In most states, the owner of livestock or other animals is liable for property damage caused by them if they trespass on another’s land. This liability is “strict” – even though the owner exercises the utmost care to prevent the animals from escaping, he is liable if they do escape and trespass.
b. Non-Trespass Liability: A person is also strictly liable for non-trespass damage done by any dangerous animal he keeps.
i. Wild Animals: A person who keeps a wild animal is strictly liable for all damage done by it, as long as the damage results from a dangerous propensity that is typical of the species in question. 
ii. Domestic Animals: Injuries caused by a domestic animal such as a cat, dog, cow, pig, etc. do not give rise to strict liability unless the owner knows or has reason to know of the animal’s dangerous characteristics. 
2. Abnormally Dangerous Activities: A person is strictly liable for any damage which occurs while he is conducting an abnormally dangerous activity. 
a. Six factors to consider:
i. There is a high degree of risk of some harm to others
ii. The harm that results is likely to be serious
iii. The risk cannot be eliminated by the exercise of reasonable care
iv. The activity is not common
v. The activity is not appropriate for the place where it is carried on
vi. The danger outweighs the activity’s value to the community
b. Requirement of Unavoidable Danger: Probably the single most important factor is that the activity be one which cannot be carried out safely, even with the exercise of reasonable care.
3. Limitations on Strict Liability: Scope of the risk is limited to damage which results from the kind of risk that made the activity abnormally dangerous. (i.e. truck carrying dynamite hits someone is not within the scope of the risk)
Products Liability

Development of Theories of Recovery

4 ways to proceed with products liability cases:

1. Negligence

2. Warranty

a. Express

b. Implied

3. State Statutes

4. Federal Statutes

Types of Defects in Products Liability

1. Manufacturing defect (strictest): particular product you purchased was not manufactured according to the manufacturer’s specifications (doesn’t matter why)

2. Design defects: design choices causes injury

3. Warning defects: defect is in the warning, not in the design or manufacturing. If the warnings had been better, the injury wouldn’t occur.

A product is defective where:

1. A product is defective, even though all reasonable care is taken

2. Where foreseeable risks could have been reduced by adopting a reasonable alternative

3. Inadequate instructions or warnings could have reduced the foreseeable risks.

Negligence

MacPherson v. Buick Motor Co. (Knowledge of Danger, No Privity Needed)

· A product is dangerous if it is reasonably certain to place life in peril when negligently made.

· If the manufacturer knows the item will be used by a person other than the purchaser, he is under a duty to manufacture carefully.

· Must have knowledge of a probable danger, and that the danger will be borne by others than the buyer.

· No requirement for privity of K

Warranty (Torts + Contract)

Express Warranties

Baxter v. Ford Motor Co. (Representations From Manufacturer)

· There can be an express or implied warranty based on a manufacturer’s representations as to his product, regardless of privity of K between manufacturer and purchaser.

· Purchaser has a right to a remedy against the manufacturer because of damages suffered by reason of a failure of goods to comply with the manufacturer’s representations as to the existence of qualities which they did not in fact possess, and when the absence of such qualities was not readily discoverable, even where no privity of K exists

· FMC made representations about the windshield which B relied on. B had no way to know otherwise.

· FMC had to determine if their claims were true. It was immaterial that they didn’t know the claims were false, or that better glass does not exist.

· Product liability extended to consumer goods.

· Unjust to create demand for a product by promoting qualities a good does not have, but then deny a right to recovery if damages result from the absence of those qualities.

Distinction must be made between warranty and “mere puffery.”

Implied Warranties

Henningsen v. Bloomfield Motors, Inc. (Merchantability)

· Privity of K is not necessary for implied warranty of merchantability to run from the manufacturer of the car to the ultimate purchaser

· Where the buyer of a product has neither the opportunity, nor the capacity to inspect or determine its fitness for use, and must rely upon the manufacturer, the law will not limit the manufacturer’s responsibility to the bare terms of the K.
· Court will imply a warranty that the product is reasonably fit for its intended use, and extend this warranty to the ultimate consumer.
· Manufacturer is in a position to reduce danger through care in construction and to equally distribute losses if they occur (through insurance, prices, etc.)
· The implied warranty cannot be nullified by an express contractual agreement
· Public policy implies a warranty of merchantability for the protection of the consumer.
· The dealers, as well as the manufacturer, are both bound by this implied warranty of merchantability.
· Terms that bind manufacturers are equally binding on the dealer, even if no agency relationship exists.
· Stronger bargaining positions than consumer.
· Dealer has a better ability to inspect and distribute losses.
Greenman v. Yuba Power Products (Liability Governed By Strict Liability)

· G injured when a power tool his wife gave him malfunctioned causing wood to hit him in the head

· G notified YPP of breaches of express warranties contained in promotional materials he read prior to purchase

· YPP said G did not give prompt notification (10 ½ months later) of the breach as required by state law.

· However, a consumer’s failure to comply with the provisions of a product’s warranty does not bar any recovery of damages for injuries sustained as a result of a defect in the product.

· Liability of the manufacturer not governed by the law of K warranties, but by strict liability.

· YPP held strictly liable for all injuries resulting from defects in its products, regardless of negligence, K relationship or warranties (express or implied), as it placed its product on the market knowing it would be used without inspection.

· Sales warranties do not adequately protect consumers.

· Manufacturers should bear the risks of putting a defective product into the market. Shouldn’t matter what was said (either express or implied) about the product.

The Restatement (S. 402A) attempts to capture this concept:

1. Product in a defective, unreasonably dangerous condition

2. Seller engages in the business of selling such a product (i.e. not consumer to consumer, or retailer to consumer, etc.)

3. Product reaches consumer without substantial change

4. Harm to the user caused (in fact and proximate)

Manufacturing Defects

Rix v. General Motors Corporation (Requirements For Manufacturing Defects)

· A manufacturer will be held strictly liable for manufacturing defects

· One who sells any product in a defective condition unreasonably dangerous to the consumer is subject to liability for physical harm caused to the consumer, so long as the product reaches the consumer without substantial change in the condition in which it was sold.

· Plaintiff must establish 3 things to recover under strict liability:

· GM manufactured and sold a product in a defective condition.

· That the product reached the ultimate consumer without substantial change in its condition.

· That the defective condition caused the injuries.

· A defect is an imperfection of the type that inevitably occurs in products of a given design as a result of the fallibility of the manufacturing process, where the end result doesn’t match the design.

Design Defect

Prentis v. Yale Manufacturing Co. (Negligence Analysis)

· Liability for a defectively designed product will be based on a pure negligence analysis.

· The focus in products liability is to focus on the product, not the manufacturer’s conduct. Same for manufacturing defect.

· Design defects are a different breed. Approaches for determining the meaning of defect fall into 4 general categories:

· Negligence risk-utility analysis at time product was marketed

· Negligence risk-utility analysis at the time of trial

· Consumer expectations about the product

· Risk-utility and consumer-expectation
· However, design defects involved some sort of negligence. Requires some analysis of conscious decisions made by the designers.

· Michigan opts for risk versus utility at the time product was marketed

· Q: did the manufacturer make prudent design choices?

· Design defect analysis is necessarily about negligence.

· Negligence standard rewards careful manufacturers.

O’Brien v. Muskin Corporation (Risk-Utility)

· The trial court, in a strict liability case, must allow the jury to use a risk-utility analysis to determine whether a product was defective.

· A trial court must permit the jury to consider whether the risk of injury so outweighed the utility of the product’s design so as to render it defective.

· O’Brien could have established the existence of a defect without showing the existence of a safer alternative.

Products Liability – Proof

Friedman v. General Motors Corporation (Circumstantial Evidence Ok)

· A product defect may be proven by circumstantial evidence.

· Where a preponderance of evidence shows that a defect was responsible for the accident, although there may have been other causes, all a plaintiff need prove is that:

· Manufacturer made the product

· Product was defective

· Defect existed when the product left the factory

· Defect was the direct and proximate cause of the accident and the injuries.

Dissent:

· Inference only is not sufficient to establish a defect, except where res ipsa loquitur, in which human experience tells us there could be no accident without a defect.

· Could have other explanations here (i.e. human error).

There are a number of proof problems in accidents (i.e. how much evidence might be left after a crash destroying a car, or did the accident itself cause the defect? Etc.). However, with products liability, you can get by with a lot less proof than you can with a negligence case. 

Evidence of subsequent repair is not admissible, based on Federal Rule of Evidence 407. While such evidence is highly relevant, and highly probative, it is also unduly prejudicial. Such evidence may discourage manufacturers from enhancing the safety of their products, as such enhancements would be tantamount to admissions of liability. 

However, violation of a safety statute or regulation constitutes per se proof of a defect (similar to negligence per se). The Restatement (Third) of Torts, however, limits liability to the risks sought to be reduced by the statute. 

Defenses to Products Liability Actions

Plaintiff’s Conduct

Daly v. General Motors Corporation (Comparative Applies In Products Liability)

· A plaintiff’s recovery in a strict liability action may be reduced according to the extent to which his injury resulted from his own lack of reasonable care.

· Comparative negligence principles can now apply where there is strict products liability.

· Purpose of strict products liability is to reduce problems of proof of negligence.

· Now, defendant may show that its negligence caused the injury only to the extent that the plaintiff’s own conduct did not.

· Therefore, plaintiff’s recovery may be reduced according to the extent to which his own lack of reasonable care caused the injury.

Ford Motor Co. v. Matthews (Misuse Of A Product Governed By Foreseeability)

· A consumer’s misuse of a defective product does not always preclude a strict products liability suit against the manufacturer.

· Restatement Second says “a product is not in a defective condition when it is safe for normal handling and consumption. If the injury results from abnormal handling, the seller is not liable.”

· Consumer here was not warned, nor did he know about the danger

· A manufacturer is free from liability for misuse of his product only when such use is not reasonably foreseeable.

· Injury and use here was foreseeable.

How does comparative fault differ from product misuse? Product misuse, when the defense applies, is a complete bar. However, the defense only applies for unforeseeable misuse. If the use was foreseen, then it is no defense at all, except to the extent that it might be comparative fault. Manufacturers have been held to have pretty good foresight. 

Pre-Emption and Other Government Actions

Pre-Emption deals with Constitutional issues. Involves questions of the Commerce Clause, and the Supremacy Clause. Where the federal government gets involved, the field is said to be “pre-empted” and state’s laws cannot apply. Pre-emption, however, is not applied lightly. Courts generally require clear intent from Congress to pre-empt a certain field of law. 

Medtronic, Inc. v. Lohr

· An area is pre-empted by federal law where Congress has weighed the competing interests, reached an unambiguous conclusion about how these interests should be resolved and implemented that conclusion in the form of a specific mandate on manufacturers.

· Here, the federal law expressly pre-empts state law.

· Two presumptions:

· State police powers are not to be superceded by federal law unless that is the clear and manifest intent of Congress.

· Scope of the pre-emption rests primarily on Congressional purpose.

· This is determined from the language of the statute and the statutory scheme surrounding it.

Defendants Other than Principal Manufacturers / Harm Other than Personal Injury

Other Suppliers of Chattels

Peterson v. Lou Bachrodt Chevrolet Co. (Retailers Not Liable)

· A retailer of a defective used car is not strictly liable for injuries which are caused by the defect. 

· Strict liability should not be imposed on a defendant who is outside the original producing and marketing chain.

· Wholesalers are liable, as they are able to exert pressure on the manufacturer to increase safety standards.

· However, dealers should not become insurers of harm. Defect n existence after distribution completed, and while under the control of a customer.

Harm Other Than Personal Injury

Lost wages are common forms of economic loss that result from personal injury, and are recoverable, along with the other losses, in a strict liability action.

Successor Liability

Successor liability may exist when one company acquires another. If the successor corporation carries on an existing product line, the successor corporation may be liable for all pre-existing claims. However, this New Jersey rule may be in the minority. May also be liable if there is an assumption of liability, if the transfer was fraudulent, if the two corporations merged, or if the successor entity is essentially a continuation of the original company. Most companies will avoid liability by buying a company’s assets, but not the shell (liability, in theory, remains with the shell). 

Services

Products liability generally applies only to products, and not to services; however, this line between the two can be fuzzy. 

Hector v. Cedars-Sinai Medical Ctr. (Service Providers Exempt)

· Hospitals may not be held liable under a strict products liability theory. 

· Hospitals are not liable because they are not in the business of selling a product.

· Manufacturers, retails and wholesalers are the only ones held liable in strict liability.

· Must be in the chain of production and distribution.

· Services are not products.

· Hospital in a poor position to ensure safety as it does not test, stock, recommend, distribute or sell products.

Products Liability Checklist

A. Three Theories: Products liability refers to the liability of a seller of a tangible item which, because of a defect, causes injury to its purchaser, user, or sometimes bystanders. Usually the injury is a personal injury. The liability can be based upon any of three theories:
1. Negligence

2. Warranty

3. Strict Tort Liability

B. Negligence: Ordinary negligence principles apply to a case in which personal injury has been caused by a carelessly manufactured product:
1. Privity: Historically, the use of negligence in product liability actions was limited by the requirement of privity. Every state has now rejected the privity requirement where a negligently manufactured product has caused personal injuries. It is now the case that one who negligently manufactures a product is liable for any personal injuries proximately caused by his negligence (MacPherson v. Buick).
2. Classes of Defendants: Several classes of people are frequently defendants in negligence-based product liability actions:
a. Manufacturers: May be negligent due to:
i. Careless Design

ii. Careless Manufacturing

iii. Carelessly performed reasonable inspections and tests of finished products

iv. Failed to package and ship in a reasonably safe way

v. Did not obtain quality components from a reliable source

b. Retailers: Someone who sells a defective product may be liable in negligence. The mere fact that the defendant sold a negligently manufactured or designed product is not, by itself, enough to show that she failed to use due care. The retailer ordinarily has no duty to inspect the goods. 

C. Warranty: A buyer of goods which are not as they are contracted to be may bring an action for breach of warranty. The law of warranty is mainly embodied in the UCC. There are two sorts of warranties, express ones, and implied ones.
1. Express Warranties: A seller may expressly represent that her goods have certain qualities. If the goods turn out not to have these qualities, the purchaser may sue for this breach of warranty.
a. UCC: Section 2-313 gives a number of ways that an express warranty may arise: a statement of fact or promise about the goods, a description of the goods, and the use of a sample or model.
b. Privity: There is usually no requirement of privity for breach of express warranty.
c. Strict Liability: Breach of express warranty is a kind of strict liability. As long as plaintiff can show that the representation was not true, it does not matter that defendant reasonably believed it to be true, or even that defendant could not possibly have known that it was untrue.
2. Implied Warranties: The existence of a warranty as to the quality of goods can also be implied from the fact that the seller has offered the goods for sale.
a. Warranty of Merchantability: UCC imposes several implied warranties as a matter of law. The most important of these is the warranty of merchantability. Section 2-314(1) provides that “a warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind.”
i. Meaning of Merchantable: To be merchantable, the goods must be fit for the ordinary purposes for which such goods are used. 
ii. Seller Must Be A Merchant: Implied warranty of merchantability arises only if the seller is a merchant with respect to goods of that kind. Seller must be in the business, and must regularly sell the kind of goods in question.
b. Fitness for Particular Purposes: Second UCC implied warranty is that the goods are “fit for a particular purpose.” Under Section 2-315, this warranty arises where the seller knows that the buyer wants the goods for a particular (and not customary) purpose) and that the buyer relies on the seller’s judgment to recommend a suitable product.
c. Privity: States have nearly all rejected any privity requirement for the implied warranties. 
3. Warranty Defenses: 
a. Disclaimers: A seller may disclaim both implied and express warranties. Must usually be conspicuous. Can say “as is” (implied disclaimer).
b. Limitation on Consequential Damages: Sellers may try to limit the remedies available for breach. Limitation of damage clauses for personal injury are automatically unconscionable and thus unenforceable.
D. Strict Liability: Nearly all states apply the doctrine of strict product liability. The basic rule is that a seller of a product is liable without fault for personal injuries (or other physical harms) caused by the product if the product is sold in a defective condition. Once a defect is shown to have existed, the seller is liable even though he used all possible care, and even though the plaintiff did not buy the product from, or have any contractual relationship with the seller.
1. Non-Manufacturer: Strict product liability applies not only to the product’s manufacturer, but also to its retailer, and any other person in the distributive chain (i.e. a wholesaler) who is in the business of selling such products.
2. Manufacturing, Design and Failure-To-Warn Defects: There are three different types of defects that may exist: a manufacturing defect, a design defect and a warning defect.
a. Manufacturing: In a manufacturing defect, a particular instance of the product is different from – and more dangerous than – all the others, because the product deviated from the intended design.
b. Design: In a design defect, all of the similar products manufactured by defendant are the same, and they all bear a feature whose design is itself defective, and unreasonably dangerous.
c. Warning: In a failure-to-warn case, the maker has neglected to give a warning of a danger in the product (or in a particular use of the product), and this lack of a warning makes an otherwise-safe product unsafe.
3. Meaning of Defective: A product is defective if the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product.
4. Obvious Dangers: The fact that a danger is “obvious” may have an impact on whether the product is deemed defective, and thus on whether defendant is liable. The treatment of “obviousness” depend on what the defect is:
a. Manufacturing Defect: Where the defect is a manufacturing defect, the fact that the danger or defect is obvious probably won’t block plaintiff from recovering (i.e. metal shard in a can of soup may be noticed, but the product is still defective).
b. Design: If what’s alleged is a design defect, under the modern view, the obviousness of the defect is merely a factor bearing upon liability, but it doesn’t automatically mean that plaintiff can recover. Instead, the question is whether the design’s benefits outweigh its dangers, considering possible alternative designs. If no, plaintiff can recover, even though dangers were obvious.
c. Failure-to-Warn: If the defect or danger is obvious, this will normally prevent failure-to-warn liability. 
5. Proving the Case: Plaintiff in a strict liability case must prove a number of elements:
a. Manufacture or Sale by Defendant: She must show that the item was in fact manufactured or sold by the defendant
b. Existence of Defect: Must show that the product was defective. Most courts do not allow defectiveness to be proved by evidence that defendant subsequently redesigned the product to make it safer.
c. Causation: Plaintiff must show that the product, and its defective aspects, were the cause in fact and proximate cause of the injuries. 
d. In Hands of Plaintiff: Plaintiff must show that the defect existed at the time the product left defendant’s hands.
E. Design Defects: A design defect is different from a manufacturing defect in that all similar products made by the defendant are the same, and they all bear a feature whose design is itself defective and unreasonably dangerous.
1. Negligence Predominates: Most design defect claims have a heavy negligence aspect, even though the complaint claims strict liability. The Restatement 3d says a product has a defective design “when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, and the omission of the alternative design renders the product not reasonably safe.”
2. Practical Other Design: Plaintiff must show that there was a reasonable alternative design. In deciding whether plaintiff’s proposed alternative qualifies as a reasonable alternative design, the court will consider the cost and utility of the alternative. 
3. Types of Claims:
a. Structural Defects: Plaintiff shows that because of defendant’s choice of materials, the product had a structural weakness, which caused it to break or otherwise become dangerous. 
b. Lack of Safety Features: Plaintiff shows that a safety feature could have been installed on the product with so little expense (compared with both the cost of the product and the magnitude of the danger without the feature) that it is a defective design not to install that feature.
i. State of the Art Defense: Defendant can rebut by showing that competitive products similarly lack the safety feature. This is the state of the art defense. Such a showing will not be dispositive. The trier of fact can still conclude that all products in the marketplace are defective due to a lack of an easily-added feature.
4. Suitability for Unintended Uses: Defendant may be liable not only for injuries occurring when the product is used as intended, but also for some types of injury stemming from unintended uses of the product.
a. Unforeseeable Misuse: If the misuse of the product is not reasonably foreseeable, defendant has no duty to design the product so as to protect against misuse.
b. Foreseeable Misuse: If the misuse is reasonably foreseeable by the defendant, defendant must take at least reasonable design precautions to guard against the danger from that use. 
F. Duty to Warn: A duty to warn is essentially an extra obligation placed on the manufacturer.
1. Manufacturing Defect: If a product is defectively manufactured, no warning can save defendant from strict liability.
2. Design Defect: If a product is defectively designed, a warning will not shield defendant from strict product liability.
3. Properly Manufactured and Designed Product: If a product is properly designed and properly manufactured, defendant must nonetheless give a warning if there is a non-obvious risk of personal injury from using the product. Defendant may be liable for not giving instructions concerning correct use, if a reasonable consumer might misuse the product in a foreseeable way.
4. Risk-Utility Basis: Liability for failure to warn is based on a negligence-like risk-utility analysis. Under the Restatement 3d, a product will be deemed defective on account of inadequate instructions or warnings “when the foreseeable risks of harm imposed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings . . . and the omission of the instructions or warnings renders the product not reasonably safe.”
5. Unknown and Unknowable Dangers: If defendant can show that it neither knew, nor in the exercise of reasonable care, should have known of a danger at the time of sale, most courts hold that there was no duty to warn of the unknown danger.
6. Post-Sale Duty: If the manufacturer eventually learns about the risk, it has an obligation to give a post-sale warning, assuming the risk is great and the user of the product can be identified. A duty to warn probably exists even though the defect was not knowable at the time of manufacture. Some courts have also said that the manufacturer must “keep abreast of the field” by monitoring the performance and safety of its products after sale. 
7. Obvious Danger: If the danger is obvious to most people, this will be a factor reducing defendant’s obligation to warn. Where a warning could easily be given, and a substantial minority of people might not otherwise know of the danger, the court may nonetheless find a duty to warn.
G. Who May Be A Defendant:
1. Chattels: In any case involving a “good” or “chattel,” both strict and warranty liability will apply to any seller in the business of selling goods of that kind.
a. Retailer: A retail dealer who sells the good, but has not manufactured it, will have strict liability as well as warranty liability, even if she could have done nothing to discover the defect. This is true only if the seller is in the business of selling goods of that type.
i. Indemnity: If the retailer is held liable in this way, she will be entitled to indemnity from the manufacturer or wholesaler, as long as the retailer wasn’t negligent.
b. Used Goods: Probably no liability for strict or warranty liability for the seller of used goods.
c. Lessor of Goods: Courts frequently impose strict liability upon a lessor of defective goods (i.e. rental car company). 
d. Sellers of Real Estate: Sellers of real estate have also sometimes been subjected to strict and warranty liability when the property turns out to be dangerously defective. Probably only a professional builder, not a consumer who resold the house.
e. Services: One who sells services, rather than goods, does not fall within standard strict liability nor within the UCC implied warranties.
i. Services by Professionals: No liability in strict tort or warranty, even if a defective product is used (Cedars Sinai).
H. Interests That May Be Protected: 
1. Property Damage: All the above analysis assumes that plaintiff’s injury consists of personal injury. If plaintiff’s damages consist only of property damage, special rules may apply:
a. Strict Liability and Negligence: Plaintiff may generally recover in strict liability and negligence even though his damage consists only of property damage rather than personal injury.
b. Property Damage Defined: Since the rules for recovering for property damage are easier for the plaintiff to satisfy than those for recovering “pure economic” damages, the two must be distinguished:
i. Property Apart from the Defective Product: If plaintiff’s property, apart from the defective property is destroyed, this obviously counts as property damage, and is recoverable in strict liability.
ii. Damage to the Product Itself: But where the defect causes the product itself to be destroyed or harmed, this is probably not property damage, and thus not recoverable in strict liability. Instead it is intangible economic loss, which is usually not recoverable in strict liability.
iii. Loss of Bargain: If damages stem from the fact that the product simply doesn’t work because of the defect, or is worth less somehow, most courts treat this as unrecoverable intangible economic harm.
2. Intangible Economic Harm: Where plaintiff’s damages are found to be solely intangible economic ones (as opposed to personal injury or property damage), plaintiff will find it much harder to recover:
a. Direct Purchaser: If plaintiff is suing the person who sold the goods to him:
i. Warranty: Plaintiff can readily recover for breach of implied or express warranty. Plaintiff can recover the difference between what the product would have been worth had it been as warranted, and what it is in fact worth with its defect. Can usually recover consequential damages, as well.
ii. Strict Liability and Negligence: Plaintiff probably won’t be able to recover for the intangible economic harm in strict liability or negligence. UCC remedies are usually the only one.
b. Remote Purchaser: Where plaintiff is suing not his own seller, but a remote person (i.e. manufacturer), plaintiff will probably not recover anything if the harm is only an intangible economic one:
i. Warranty: Most courts would deny an implied warranty claim, on the grounds that plaintiff must sue his own immediate seller for such breaches.
ii. Strict Liability: Almost all courts would deny recovery to the remote buyer for economic harm on a strict liability theory.
iii. Negligence: Most courts deny plaintiff recovery in negligence for pure intangible economic harm.
iv. Non-purchaser: The same is true where plaintiff is not a purchaser at all (i.e. plaintiff is a bystander).
I. Defenses Based on Plaintiff’s Conduct: 
1. General Rule of Plaintiff’s Negligence Applies: Early product liability decisions hesitated to make plaintiff’s contributory or comparative negligence a defense. But, under the modern approach, this has changed. Usually, whatever the jurisdiction’s standard method of dealing with plaintiff’s negligence is (typically comparative negligence), that method will also apply to product liability actions.
2. Different Types of Negligence by Plaintiff: There are a number of different ways in which a plaintiff might behave negligently with respect to a product:
a. Failure to Discover the Risk: Plaintiff might negligently fail to discover that there is a defect at all. This is not really negligence at all, since a person is normally entitled to assume that a product is not defective. 
b. Knowing Assumption of Risk: Plaintiff might be fully aware of a product’s defectiveness (whether of manufacturing or design), yet voluntarily and unreasonably decided to assume the risk. In this situation, the modern trend is to treat assumption of risk as a form of comparative negligence. To the extent that plaintiff’s decision to use the product in the fact of the known risk was unreasonable, it will cause plaintiff’s recovery to be reduced proportionately. Not an absolute bar to recovery, however.
c. Ignoring Safety Precaution: Where plaintiff consciously fails to use an available safety device, and is injured when use of the safety device would have resulted in no injury at all. In some situations, the safety device is one provided by the manufacturer of the defective product. In other cases, it is provided by a third party. Either way, the plaintiff’s failure to use an available safety device is generally fault that reduces but does not bar recovery.
d. Use for Unintended Purpose: If plaintiff totally misuses the product, defendant will not be relieved from liability unless the misuse was so unforeseeable or unreasonable that either, the misuse couldn’t reasonably be warned against or designed against, or the misuse is found to be “superseding.”
Trespass

Trespass

Trespass to Land

Dougherty v. Stepp (No Need For Damage)

· Defendant is liable for any entry onto the land of a plaintiff, although he creates no tangible damage.

· An action for trespass may be maintained without proof of any actual damage.

· Law implies damage ( even the “treading down the grass” is trespass

· Likely only nominal damages

This policy here is to safeguard against repeat trespassers who may try to create an easement by prescription. Liable if intentional or negligent trespass. However, where there is negligent trespass, actual damage is required (no nominal damages allowed in negligence).

Also, no trespass if someone forces you onto someone else’s land. However, similar to battery, you can hold the other person who forced the trespasser liable for the trespass.

The intent to trespass is merely the intent to put your foot down. It is not the intent to put your foot down on someone else’s property.

Bradley v. American Smelting and Refining Co. (Trespass/Nuisance)

· In order to sustain a cause of action for trespass to land, one must establish that he has suffered actual and substantial damages.

· Trespass and private nuisance are separate causes of action that both relate to actionable interference with possession of land

· Can be brought concurrently

· Whether there is invasion depends on the interest actually interfered with

· When particulate emissions are involved, if the interference is transitory and dissipates quickly, then it is a nuisance.

· If the particulates accumulate, then there is trespass.
· If one brings a cause of action for trespass without the ability to show actual and substantial damages, then there is no trespass.

Trespass ( physical incursion by a tangible mass.

Nuisance ( interference with enjoyment.
Herrin v. Sutherland (Violation Of Airspace)

· Violation of the airspace immediately above the property by foreign objects constitutes a trespass.

· If an alien object disturbs the airspace reasonably close to the surface, then a trespass is deemed to have been committed.

· Areas above and below surface are legally protected from unlawful intrusion.

· Material passing over the land could pose a risk to persons and property on the ground, as well.

Rogers v. Board of Road Commissioners for Kent County (Licenses)

· An injury that is caused by the continued presence of an object after the privilege for that object’s entry onto the land has terminated is a trespass.

· Once the justification has ended, any injury inflicted, whether negligent or not is a trespass.

· This decision reflects the exclusiveness of possession.

Liability flows regardless of the foreseeability of the event. Liability is based on transferred intent, and not negligence. Suit would be barred if brought in negligence due to governmental immunity. 

Intent to enter unlawfully creates liability for all other injuries. The fact that such harm is not anticipated is irrelevant.

Trespass to Land Checklist

A. Trespass to Land: Occurs when: 
1. Defendant intentionally enters land without permission.
2. Defendant remains on plaintiff’s land without the right to be there, even if she entered rightfully.
3. Defendant puts and object on (or refuses to remove an object from) plaintiff’s land without permission.
B. Intent: Refers to intentional interference with plaintiff’s interest in property. No strict liability. If negligent entry, this is negligence.
C. Particles and Gasses: If defendant knowingly causes objects, including particles or gasses to enter plaintiff’s property, most courts consider this to be trespass (Martin v. Reynolds Metals).
D. Air Space: Usually only applies within the immediate reaches of the airspace above the land, or if there is substantial interference with plaintiff’s use and enjoyment of the land.
Trespass to Chattels

Old tort, which has, by and large, been supplanted by the tort of conversion.

Glidden v. Szybiak (Must Show Interference)

· There can be no defense of trespass to chattels when there are no more than nominal damages or intentional interference involving the chattel.

· The chattel owner must prove more than nominal damages to, and interference with, the chattel.

· No trespass here because there was no damage to the dog.

· No wilful intent to interfere with, or do damage to, the chattel.

Personal property is not treated as inviolable in the same way as real property.

CompuServe, Inc. v. Cyber Promotions, Inc.

· An action claiming trespass to chattels allows recovery for interference with the possession of chattels that does not rise to the level of conversion, requiring the defendant to pay the full value of the thing interfered with.

· Requires intermeddling with the chattel.

· Email has not been held to meet this tort.

· However, CP intentionally contacted CS’s systems, and the volume of email, and the amount of disk space consumed resulted in a diminution of value.

Trespass to Chattels Checklist

A. Trespass to Chattels: Any international interference with a person’s use or possession of a chattel. Defendant only has to pay damages, not the full value of the property as in conversion.

1. Loss of Possession: If plaintiff loses possession of the chattel for any time, recovery is allowed, even if the chattel is returned unharmed.
Conversion

Nature of the Tort

Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel (222A).

Factors to consider:

· Extent and duration of the actor’s exercise of dominion or control

· Actor’s intent to assert a right in fact inconsistent with the other’s right of control

· Actor’s good faith

· Extent and duration of the resulting interference with the other’s right of control

· Harm done to the chattel

· Inconvenience and expense caused to the other

Ways in which conversion may occur:

· Acquiring possession (theft)

· Damaging or altering it 

· Using it (violation of bailment)

· Receiving it (obtaining after theft)

· Disposing of it (selling it)

· Mis-delivering it

· Refusing to surrender

Can be liable for conversion even when:

1. No bad faith, but chattel controlled in a manner inconsistent with right of control (i.e. redelivering bailed item to wrong bailor)

2. Good faith purchasers. Cannot obtain title from a thief.

In some states you must make a demand for the return of your goods. Also, even if the goods are returned, there can still be a cause of action for damages, even though the damage award may be reduced. However, the plaintiff may still refuse to accept the goods and sue for the full value.

For trespass ( diminution in value (or nominal damages)

For conversion ( full value (no nominal damages)
Pearson v. Dodd

· The publication of information that does not amount to literary property, scientific information or secret plans for business, absent an actual physical conversion of the documents, does not amount to conversion.

· The measure of damages in conversion is the full value of the goods converted.

· As a result, not all interferences with chattels amounts to conversion.

· Ideas and information are generally not protected.

For privacy, you would need:

1. Appropriation of the likeness or name for commercial benefit.

2. Intrusion into the individual’s seclusion.

3. Public disclosure of private facts regarding an individual.

4. Disclosure of facts placing the individual in a false light

Conversion Checklist

A. Conversion: Intentional interference with plaintiff’s possession or ownership of property that is so substantial that the defendant should be required to pay the property’s full value.
B. Intent: Conversion is an intentional tort, but all that is required is that defendant have intended to take possession of the property. Mistake as to ownership will generally not be a defense.
C. Distinguished from Trespass: Courts consider several factors in determining whether defendant’s interference with plaintiff’s possessory rights is severe enough to be conversion, or just trespass to chattels:
1. Duration of Dominion over Property

2. Defendant’s Good or Bad Faith

3. Harm Done to Property

4. Inconvenience to Plaintiff

D. Ways to Commit:
1. Acquiring Possession: even for bona fide purchasers of stolen goods
2. Transfer to 3rd Person

3. Withholding Goods

4. Destruction

E. Forced Sale: If plaintiff successful, a forced sale occurs. Defendant must pay the full value of the goods, but gets to keep the goods.
Nuisance

Nuisance protects interests in land. Not the possessory interests, but the use and enjoyment of the land. 

Nuisance covers two fields of liability (although it is not necessarily a standalone tort). The difference between the two is very fact and judge dependent:

Public nuisance: encroachment onto public highways, for example. Involves anything that might be an unreasonable interference with a right common to the general public.

Private nuisance: unreasonable interference with the use or enjoyment of a property interest in land. Does not necessarily require trespass.

In negligence, the eggshell plaintiff rule makes sense because someone has committed a wrong. In nuisance, there can be liability without any fault. As a result, person must be of ordinary sensitivities, and not a “princess and the pea.”

For nuisance in fact, you can have intentional torts, negligence/recklessness, and then strict liability. Nuisance can be created by any of these kinds of activity. The legal interest being protected here is the use and enjoyment of land. So, for that reason, because nuisance can result with any fault, the damages must be judged from the perspective of an ordinary, reasonable person.

Philadelphia Electric Co. v. Hercules Inc. (No Duty Between Vendor-Vendee)

· A vendor of real property cannot be held liable in nuisance to the vendee.

· “Caveat emptor”

· The duty not to maintain a nuisance on one’s property is owed to the owner or occupiers of adjacent land who would be affected by it.

· No duty owed to the vendee in this regard.

· Vendee’s remedies arise out of the transaction itself. Any breach must be remedied in K.

· No cause of action for public nuisance exists because PECO suffered no injury distinct from that suffered by the public in general.

· Who can sue for public nuisance? A government or government agency typically. Private actions for public nuisance are rare. 

Morgan v. High Penn Oil Co. (Intention, Reasonable Person Standard)

· There need not be proof of negligent operation or construction before an enterprise can be termed a nuisance in fact.

· A person who intentionally creates or maintains a private nuisance is liable for damage to others.

· Nuisance must be one that would affect a person of ordinary sensitivities

· Nuisances in fact are those that become nuisances by reason of their location, or by reason of the manner in which they are constructed, operated or maintained.

· A private nuisance in fact may be created even without negligence

· The primary meaning of nuisance does not involve the element of negligence as one of its essential factors

· Sometimes, the duty to desist is absolute wherever conduct, if persisted in, brings damage to another.

Carpenter v. The Double R Cattle Co., Inc. (Harm Versus Utility)

· Nuisance may not be found where the gravity of harm is outweighed by the utility of the act.

· In modern society individuals must be willing to accept a certain amount of interference with the quiet enjoyment in order to foster coexistence.

· Balancing test well suited to this task.

· Restatement does not affect Idaho law.

Dissent:

· While community interest is a factor, such a blind adherence to this outdated doctrine is inappropriate in modern society, and only serves to deny a remedy for a wrong.

Winget v. Winn-Dixie Stores, Inc. (Necessary Acts Of Businesses)

· Acts that are the normal or necessary incidents of a business may not be enjoined

· People living in society must, of necessity, suffer some inconvenience and annoyance from their neighbors and must submit to these annoyances upon the reasonable use of property by others.

· Here, can’t stop traffic as the purpose of the business is to serve customers. Traffic not at unreasonable hours of the day.

· Cleaning operations normal for such a business.

· However, the other acts are not reasonable.

· Expert testimony here is irrelevant. An use of property which does not create a nuisance cannot be enjoined or a lawful structure abated because it lowers property values. 

Boomer v. Atlantic Cement Company (Permanent Damages)

· Where the issuance of an injunction to enjoin the maintenance of a manufacturing operation as a nuisance would have the effect of closing the plant, the court may order permanent damages instead.

· Courts should be wary of using private litigation to advance public interests (i.e. combating pollution)

· This is for legislatures to decide

· An injunction should not be denied because the damage to the plaintiff is slight as compared to the expense of abating a nuisance. However, to follow this rule literally would close the plant.

· Could order an injunction, but delay to give an opportunity for technology to advance so ACC could eliminate the nuisance.

· Problematic because ACC alone cannot develop such technology.

· Could also grant an injunction unless permanent damages are paid. 

· Here, $185K would compensate for past, present and future harm.

Dissent:

· Licensing a continued wrong.

· No incentive to alleviate harm even.

· Landowners would be forced to accept a servitude on land for the benefit of a private party.

Spur Industries, Inc. v. Del E. Webb Development Co. (Coming To Nuisance)

· A residential tract may bring an action to abate a business as a public nuisance even if the business was there first.

· In the doctrine of “coming to the nuisance” a residential landowner may not have relief if he knowingly came to the nuisance.

· Cannot use law to make suitable a residence when they freely selected it, knowing of the nuisance.

· However, this doesn’t apply when health, comfort or convenience of the population is affected.

· Since may residents are affected, SI must move.

· However, if an injunction is issued, the developer of the tract must indemnify the business

· Developer took advantage of lower land values in the rural area. The developer must indemnify the feedlot for its losses.

· Webb must compensate SI a reasonable amount to move or shut down.

Nuisance Checklist

A. Nuisance: Distinguish between public and private nuisances. Public nuisances are those injuries that affect the rights of the plaintiff as a member of the public. Private nuisances are injuries that affect the use or enjoyment of the plaintiff’s land.
B. Public Nuisance: Interference with a right common to the general public. The harm to the public must be substantial, and the plaintiff must show that there has been actual injury, or possible injury, to the public at large.
C. Private Nuisance: Private nuisance is an unreasonable interference with the plaintiff’s use and enjoyment of his land. Must actually have an interest in land that is affected.
1. Elements: Plaintiff must demonstrate two things: use and enjoyment of land interfered with in a substantial way, and that defendant’s conduct was either negligent, abnormally dangerous of intentional.
2. Interference with use: Must be substantial. If the damage is merely a small inconvenience, there will be no recovery.
3. Defendant’s Conduct: No “strict liability” in nuisance. Must be negligent, intentional or abnormally dangerous:
a. Intentional: Defendant’s conduct will be deemed intentional even though defendant did not desire to interfere with plaintiff’s use and enjoyment of her land, as long as defendant knew with substantial certainty that such interference would occur.
b. Unreasonableness: Defendant’s interference must be unreasonable. Interference will be unreasonable if either: harm to plaintiff outweighs the utility of defendant’s conduct, or harm cause to plaintiff is greater than plaintiff should have to bear without compensation.
c. Neighbourhood: Consider the kind of neighbourhood the plaintiff is in. Residential very different from industrial property.
4. Remedies:
a. Damages: If harm has already occurred, plaintiff can recover compensatory damages.
b. Injunction: If plaintiff can show that damages would not be a sufficient remedy, she may be entitled to an injunction against continuation of the nuisance.
5. Defenses: Usually contributory negligence and assumption of the risk applies. For example, coming to the nuisance is applicable where plaintiff purchases property with advance knowledge that the nuisance exists. May have to pay the defendant to move his business (Spur Industries, Inc. v. Dell E. Webb Development Co.).

Defamation

Libel: printed or written defamation.

Slander: oral defamation.
Nature of a Defamatory Communication

Accusing someone of being a deadbeat is automatically defamatory. Including any accusation of being an illegitimate child. Although clearly defamation changes over time depending on societal standards at the time. 

There is a clear difference between clear, false expressions of fact, which are defamatory, and outlandish opinions, which are not defamatory. This, however, can be a tough line to draw.

The dead may not be defamed; however, anyone even 15 minutes old can be defamed. Businesses can be defamed with respect to their business reputation.

Belli v. Orlando Daily Newspapers, Inc. (Definition of Defamatory)

· When there are 2 possible interpretations to a story, it is up to the jury to decide which interpretation to give to a defamatory statement.

· Judge must only determine if it is legally non-discriminatory

· Defamatory where a communication damages reputation, diminishes respect, goodwill, confidence or esteem
· Defamatory statement must be:

· False

· Damage the individual’s reputation

· Personal reputation

· Business reputation

· Must be published

· Must be unprivileged
Grant v. Reader’s Digest Association (Definition of Libel)

· Libel consists of utterances, which arouse hatred, contempt, scorn or shame.

· Need not say whether “right thinking” people would view those statements as defamatory.

· It is enough to say that there are some people who would view the comments as being defamatory, even if that might make them “wrong thinking” people

· Look to the actual effect that the comment would have in the community the person is actually a member of

Killian v. Doubleday & Company, Inc. (Where Defense of Truth Unavailable)

· The defense of truth is unavailable where other incidents of a similar nature to those described in the story are shown, although the ones described are not substantially true.

· While there was misconduct in the army hospital, it was a different nature than of the one described in the stories.

· Even if more serious incidents happened, actual events were still different.

· Must not give to the jury if statements are clearly defamatory.

Neiman-Marcus v. Lait (Group Defamation)

· Group liability

· When a large group is defamed, when can the individual members of that group bring an action:

· If the class is large, none can sue

· If the class is small and each and every member is referred to, then any individual can sue.

· If the class is small, and less than the full group is libelled, each member may have a cause of action

· Must sometimes show some particular circumstances justifying recovery

· Must show application of words to himself or herself.

Bindrim v. Mitchell (Test of Identification)

· The test of identification in a libel action is whether a reasonable person would know that the person being defamed is the plaintiff.

· An action may only be dismissed in extreme cases upon a showing that the plaintiff cannot be claimed to be defamed.

· Cases turn on the number of similarities and dissimilarities between the character being defamed and the plaintiff.

· 1st Am. doesn’t give immunity to people to commit libel, even in fiction.

Malice

	Plaintiff
	Subject Matter
	Damages

	Public Figure 

(Requires actual malice)
	Private
	Actual & Punitive

	
	Public
	Actual & Punitive

	Private Figure
	Public
	Actual (no actual malice)

	
	
	Punitive (need actual malice)

	
	Private
	Actual (no actual malice)

	
	
	Punitive (no actual malice)


Malice is knowledge of, or reckless disregard of, the falsity of the defamatory statement. Reckless disregard means serious doubt as to the truth of the information. This is judged on a subjective standard. 

Even if you’re dealing with a private plaintiff who is embroiled in an issue of public concern, actual malice may be required. On the one hand, there is a policy against chilling debate in the public. However, on the plaintiff's side, private individuals may have less of an ability to respond to such accusations (versus public figures or officials). Additionally, private figures have not put themselves in a position where they will be in the public eye. They have not voluntarily exposed themselves to the increased risk of defamatory statements.

In Gertz, the court held that “States should retain substantial latitude in their efforts to enforce a legal remedy for defamatory falsehood injurious to the reputation of a private individual” however states may not “impose liability without fault.” In other words, there can be no strict liability for defamation. For private plaintiffs, you need at least negligence in order to recover.

For a private plaintiff, you can get compensatory damages without the New York Times standard. To get punitive damages, you need to satisfy the New York Times standard. 

Speech of private concern (Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc.) with a private plaintiff can still get the plaintiff punitive damages, absent a showing of actual malice. Doesn’t matter if the defendant is part of the news media or not. No greater or lesser protection for any defendant.

In order to get punitive damages, at least negligence is required for a private plaintiff and a private matter. Need actual malice for a private plaintiff with a public matter.

If public figure/official, use New York Times standard (actual malice). If you are a private person, it depends on the state. In Michigan, it is negligence or worse at the very least (MCLA S. 600.2911). 

New York Times Company v. Sullivan (Actual Malice Required)

· The 1st amendment limits the power of a state to award damages in a civil libel action brought by a public official against critics of his official conduct. 

· If criticism of a public official’s conduct is published without actual malice – that is, without knowledge that it was false and without reckless disregard of whether or not it was false – it is protected by the constitutional guarantees of freedom of speech and press.

· There is a qualified privilege to publish defamation of a public office, and it extends to comment, opinion and to false statements of fact, provided there was no actual malice.

· Debate on public issues should be wide open.

· A rule against free speech would inspire fear and timidity.

· Cannot transmute criticism of government to personal criticism of government officials.

St. Amant v. Thompson (Serious Doubts As To Truth)

· Defamation of a public official’s conduct, made in good faith, but without investigation does not demonstrate a reckless disregard for truth or falsity.

· The standard for reckless conduct is different from that of mere negligence.

· Reckless conduct is not measured by whether a reasonably prudent man would have published, or would have investigated before publishing.

· There must be sufficient evidence to permit the conclusion that the defendant entertained serious doubts as to the truth of the publication.

· The finder of fact must be satisfied that the comments made were published with a belief that they were true. 

· Defendant cannot just say they believed the statements to be true.

· Failure to investigate, in and of itself, does not establish bad faith.

· For malice, there does not need to be actual ill will, and a desire to do harm. Malice in defamation simply means actual knowledge of falsity or reckless disregard for the truth.

Falsity

In common law, the defendant had the burden of showing that the statement was true. If the defendant could not show that, then the plaintiff would win. 

Philadelphia Newspapers, Inc. v. Hepps 

· Common law requirement of putting the burden on the defendant is overruled.

· In order for the rule to apply, there has to be a private plaintiff and a media defendant, and the subject matter must be of a public concern.

· Therefore, a private plaintiff defamed on a private matter can use the common law rule.

The issue of truth/falsity for a public figure is generally irrelevant, because a public figure has to use the actual malice standard of New York Times, which is to say that the plaintiff has to show a reckless disregard for the truth, which is serious doubt as to the truth of the information. Falsity is easy to show if you can meet the higher burden of actual malice. Therefore, the only people who will care about Hepps are private plaintiffs suing on public concerns.

Characteristics of a Public Figure/Official

1. Voluntary nature of status

2. Availability of media access to fight back

Must have some kind of controversy in order for them to be a public figure. 

Opinion

Milkovich v. Lorain Journal Company (Opinion Not Protected)

· Expressions of opinion are not completely protected from libel actions.

· Expressions of opinion that imply an assertion of objective fact may be the basis of a libel action.

· Saying, “in my opinion . . .” does not dispel the fact that people assume the speaker is relying on some factual basis.

· Statements that cannot be reasonably interpreted as stating actual facts are not actionable.

· Statements about public figures must involve actual malice.

· Plaintiffs must prove a statement is false. Issue of verifiability is the only issue.

· D’s column suggests M committed perjury. This is capable of being proved or disproved. Therefore, a libel action can proceed.

Privileges

Judicial and legislative privilege protects the proceedings, so long as the speech is reasonably connected to the proceedings. This is called “absolute privilege.” Judicial privilege extends to witnesses, counsel, jurors, etc. 

For conditional or qualified privileges to work, there must be:

1. Interest that you’re advancing or the duty to speak

2. Must be for a proper purpose, and in a proper context (i.e. exercised in a reasonable manner)

See Sindorf v. Jacron Sales Company, Inc.
Remedies

The prime remedy is damages. For libel and slander per se, it was presumed that there were general damages. 

Provocation is generally regarded as admissible for the purpose of mitigating punitive damages. Some states will also allow provocation to mitigate compensatory damages. However, prior publication does not mitigate the damages.

In theory, there are certain libel-proof plaintiffs (i.e. people whose reputation is so bad that nothing that could be said about them could harm their reputation). 

Defamation Checklist

A. Defamation: Encompasses libel and slander. Both protect a person’s interest in his reputation.
B. Prima Facie case: To establish a prima facie case for either libel or slander, must prove:
1. Defamatory statement: A false and defamatory statement concerning him.
2. Published: Communicating of that statement to a person other than the plaintiff.
3. Fault: Fault, amounting to at least negligence, and sometimes more.
4. Harm: Either special harm of a pecuniary nature is required.
C. Defamatory Communication: To be defamatory a statement must have a tendency to harm the reputation of the plaintiff. It need not have actually harmed the plaintiff’s reputation. It must simply be the case that if the statement had been believed, it would have injured the reputation. 
D. Reference to Plaintiff: Plaintiff must show that the statement was reasonably interpreted by at least one recipient as referring to the plaintiff. Reference need not be by name, however (i.e. in novels).
1. Groups: If defendant’s statement concerns a group, and plaintiff is a member of that group, plaintiff can usually only recover if the group is relatively small.
E. Truth: A statement is not defamatory if it is true. At common law, it is always the defendant who has the burden of proving the truth (although some courts have shifted the burden to the plaintiff to show falsity).
1. Matters of Public Interest: Plaintiff must bear burden of proving falsity if: defendant is a media organization and statement involves a matter of public interest (whether plaintiff is a public figure or private figure).
2. Private Figure, No Public Interest or Non-Media Defendant: It is probably the case that the states may still require the defendant to bear the burden of proving truth if the defendant is not a media organization or if the plaintiff is a private figure and the statement is not of public interest.
3. Substantially True: Statement must not be literally true in all respects.
F. Opinion: A statement of pure opinion can never be defamatory. However, if the opinion implies undisclosed facts, and a statement of those facts would be defamatory, then the statement will be treated as defamatory.
G. Libel v. Slander: Makes a difference with respect to special harm. To establish slander, plaintiff must show that he suffered pecuniary harm. To prove libel, plaintiff does not have to show such special harm.
1. Libel: Written or printed matter. Can also include any communication embodied in physical form.
a. Courts do not require proof of actual harm, and can award presumed damages even without a showing of harm:
i. Matters of Public Concern: If the statement involves a matter of public concern or a public figure, and recovery is allowed without proof of actual malice, presumed damages may not be constitutionally awarded.
ii. Matters of Private Concern: If the defamatory statement does not involve a matter of public concern, presumed damages may be allowed, even without a showing of actual malice.
iii. Actual Malice: If plaintiff does show actual malice (knew of the falsity or recklessly disregarded the truth), presumed damages may probably be awarded, even if the plaintiff is a public figure and the matter is one of public interest.
2. Slander: All other statements or slander (i.e. oral statements).
3. Special Harm: Plaintiff may generally establish slander only if he can show that he has sustained some special harm. Must usually be pecuniary. Can also fall into the four “slander per se” categories:
a. Slander Per Se: Four kinds of utterances which, even though they are slander rather than libel, require no showing of special harm:
i. Crime: Statements imputing morally culpable criminal behaviour.
ii. Disease: Statements alleging that plaintiff suffers from a venereal or other loathsome and communicable disease.
iii. Business, Profession, Trade or Office: An allegation that adversely reflects on plaintiff’s fitness to conduct business.
iv. Sexual Misconduct

H. Publication: Plaintiff must show that the defamation was published. Must have been seen or heard by someone other than the plaintiff.
1. Intentional or Negligent: Defendant’s publication must have been either intentional or negligent. No “strict liability” as to the publication requirement.
2. Repeater’s Liability: One who repeats a defamatory statement made by another is held to have published it, and is liable as if he were the first person to make the statement. True even if the person says he doesn’t believe the statement.
I. Intent:
1. Public Figure: If plaintiff is a public figure, he can recover only if he shows that defendant made the statement with either: knowledge that it was false or reckless disregard as to whether it was true or false (New York Times v. Sullivan). Called “actual malice.”
a. Reckless Disregard: Not enough to show that a “reasonably prudent person” would not have published, or would have done further investigation. Plaintiff must show that defendant in fact entertained serious doubts about the truth of the statement.
2. Private Figures: If plaintiff is neither a public official, nor a public figure, he is not constitutionally required to prove that defendant knew his statement was false or recklessly disregarded whether it was true or false (Gertz v. Robert Welch, Inc.). 
a. No Strict Liability: No state may impose strict liability, even in the private figure situation (at least if against a media defendant). Even suits brought by private figure plaintiffs, plaintiffs must prove that defendant was at least negligent in not ascertaining the statement’s falsity. 
b. Negligence, Recklessness or Intent: In suits brought by private figures against media defendants, states are free to select any of these as the standard.
J. Privileges: Absolute or qualified.
1. Absolute: Applies even if defendant was motivated solely by malice or other bad motives. Applies in judicial proceedings, legislative proceedings, between spouses or where consent of plaintiff.
2. Qualified: Other privileges are qualified or conditional. A qualified privilege will be lost if defendant is acting primarily from malice. However, even where a qualified privilege exists, it may be abused (and forfeited) where actual malice exists or where excessive publication.
K. Remedies: 
1. Damages: A successful defamation plaintiff may recover various sorts of damages:
a. Compensatory Damages: Can recover for pecuniary loss, humiliation, loss of friendship, etc.
b. Punitive Damages: In some circumstances:
i. Public Figure or Matter of Public Interest: Punitive damages may be awarded only on a showing of actual malice. Also applies to private figures suing on matters of public interest (Gertz).
ii. Private Figure or Private Matter: Punitive damages may be awarded if the defendant was merely negligent. 
c. Nominal Damages: Even a plaintiff who has suffered no direct loss may recover nominal damages to “clear his name.”
Tortious Interference

Business Relations

Injurious Falsehood

Ratcliffe v. Evans

Note: Not a libel case, because the statement, “had ceased to carry on business” is not defamatory. It does not affect the reputation or character of the business. All that is being said here is that the business is no longer operating. 

In order to recover for tortious interference, you have to show:

1. Special, pecuniary damages (i.e. specific proof of the loss of any particular customers or orders). This is only required today if it is reasonable to prove such damages. For example, it would be difficult today to show specific damages for a small business, such as a corner grocery store. No recovery for general or personal damages.

2. Publication to a third person

3. False statement, calculated to damage a pecuniary interest of the plaintiff

4. Malice
Slander of Title

Horning v. Hardy (Requires Actual Damage)

· Injurious falsehood differs from the tort of defamation, in that actual damages must be proved in all cases

· A true statement, though injurious, is privileged.

· A plaintiff must show that the false, injurious statement, was made negligently by the defendant
· A plaintiff in such an action has a conditional privilege to make a statement, even though it is false and injurious, if he does so to protect an economic interest, such as property ownership, unless he does so with malice, either constitutional (reckless disregard of the truth or knowing falsehood: New York Times), or common law (spite or ill will). 

· Hardys were privileged to assert their ownership claim, although false and injurious to the Hornings’ claim, unless it is shown that they did so maliciously.

· Hornings have not made such a showing. 

· Mere failure to properly investigate does not reach the level of reckless disregard of the truth to constitute malice.

Testing Systems, Inc. v. Magnaflux Corporation (Puffery)

· A statement, which contains specific assertions of unfavorable facts about a competitor’s product, is not protected by the privilege to make statements of unfavorable comparisons of products. 

· A statement that makes an unfavorable comparison of products, or which “puffs” or exaggerates the quality of one’s own products is not actionable.

· Statements of unfavorable comparison merely express an opinion. The truth is difficult to ascertain.

· However, when invoking the authority of the government, combined with the specificity of the allegations, then Magnaflux cannot assert a privilege. 

Interference With Existing or Prospective Contractual Relations

Elements to prove:

1.
Defendant knew of K

2.
Wrongful act by 3rd party (i.e. breach of K)

3. Interference by the defendant (i.e. inducement to breach)

No liability if a person decided to breach their K on their own, without inducement.

Theory of Efficient Breach: Holds that the freedom to breach and recontract more favorably, allows resources to be allocated to a higher valued use. This tort seems to interfere with the freedom of a party to contract, as well as the freedom to breach and pay damages. Other thinkers, such as Professor Fried, disagree with efficient breach, saying a K goes to a promise, and not to economics alone.

Lumley v. Gye (Malicious Interference With K)

· Someone who procures the breach of contract is liable for damages caused by his or her interference.

· An action will lie by a master against a person who procures that a servant should unlawfully leave his service.

· Master’s right of action arises from the wrongful act of putting an end to the relation of employer and employed by the procuring of the servant to break his contract.

· Malicious interference with a person’s rights makes him liable.

Bacon v. St. Paul Union Stockyards Co. (Interference With Employment)

· Hindering a person from performing, or entering into a contract with another person is unlawful.

· Usually involves a physical interference (i.e. denying access to a facility)

Della Penna v. Toyota Motor Sales U.S.A., Inc. (More Than Interference Needed)

· Adds an additional element to satisfy:

· A plaintiff seeking to recover for an alleged interference with prospective contractual or economic relations must plead and prove as part of its case-in-chief that the defendant not only knowingly interfered with the plaintiff's expectancy, but engaged in conduct that was wrongful by some legal measure other than the fact of interference itself.

· Interference with an existing contract, versus a prospective contract, is very different. Relationships short of a contract have inherent risks.

There was no definition of “wrongful” in this case. 

Interference With Advantageous Relationships
There is usually a privilege to interfere, unless the mode or the means of interference is somehow wrongful. 

The propriety of the defendant’s conduct is usually at issue, although there is some question as to who must prove it. Knowing interference with a valid enforceable contract is usually itself improper, and therefore the burden is on the defendant to prove propriety.

Note: Recovery for damages for breach of K will not preclude plaintiff's action for tortious interference, although double recovery is not allowed.

Adler, Barish, Daniels, Levin and Creskoff v. Epstein

· A person has the right to pursue his business relations free from interference on the part of third parties, unless such interference is justified or constitutes the exercise of an absolute right.

· One who intentionally and improperly interferes with the performance of a contract between another and a third person by inducing or otherwise causing the third person not to perform the contract, is subject to liability to the other for the pecuniary loss resulting to the other from the third person’s failure to perform the contract.
· Epstein intentionally sought to interfere with the performance of the contractual relations between Adler and its clients.

· Epstein used fees from Adler’s client’s cases to gain a segment of the firm’s business.

· Epstein actively attempted to induce the clients to change firms while in the middle of their active cases.

Brimelow v. Casson (When Interference Is Justified)

· A person may be justified in inducing the breach of a contract when he does so out of a legitimate concern for another, or for the public.

· In this case, the underpayment for the women in the theatre group forced them to prostitute. Interfering on their behalf was for their concern, and for a concern with societal morality. As such, the interference was justified.

· The defendant's motive is important in an action for interference with a contract. An impersonal and reasonable motive may justify a defendant's interference.

· This is especially true if the defendant is seeking to protect one to whom he stands in a position of responsibility (parent-child, employer-employee, etc.).

· Also a privilege where public health morals are concerned.

Harmon v. Harmon (Expectancy Of Future K)

· The expectancy of future contractual relations is protected from wrongful interference.

· The issue is not whether the interest is vested or expectant; rather, the issue is whether it is legally protected so that intentional and wrongful interference causing damage to the plaintiff gives rise to liability in tort.

· Where a person can prove that, but for the tortious interference of another, he would in all likelihood have received a gift or a specific profit from a transaction, he is entitled to recover for the damages thereby done to him.

· There is no essential reason for refusing to protect such noncommercial expectancies, at least where there is a strong probability that they would have been realized. 

· The problem appears in reality to be one of satisfactory proof that the loss has been suffered, instead of the existence of a ground to tort liability.

Tortious Breach of Contract

Not always limited to breach of contract damages. You can sometimes get tort damages where there is not a good faith basis for refusing to perform (i.e. in insurance contracts). However, beyond insurance contracts there is not much teeth to this idea.

Freeman & Mills, Inc. v. Belcher Oil Company

· There is no tort cause of action for bad faith denial of a contract. 

· No recovery for noninsurance contract breaches.

· Compelling reasons to preclude tort remedies for breaches of contracts outside insurance contexts:

· Different objectives of tort and contract law

· Importance of predictability and stability in contractual dealings

· Danger of tort liability (including punitive damages) for every breach

· Deference to legislatures to create a remedy if desired

Neibuhr v. Gage

* Not generally applicable *

· A party who has been injured by duress is entitled to the same remedies which are available in cases of deceit

· Fraud is a wrong accomplished by deception, but duress is a species of fraud in which compulsion in some form takes the place of deception in accomplishing the injury. 

· Neibuhr was forced to enter into a contract, and, as such, the contract will not be allowed to stand.

Tortious Interference Checklist

A. Interference with Advantageous Relations: Three torts:
1. Injurious Falsehood: Protects plaintiff against certain false statements made against certain false statements made against his business, product or property. Most important is the so-called “trade libel” which occurs where a person makes false statements disparaging plaintiff’s goods or business.
a. Elements:
i. False Disparagement (i.e. falsely stating that plaintiff is out of business)
ii. Publication: As defined in defamation cases.
iii. Scienter: Defendant must know that the statement was false, or acted in reckless disregard of whether it was false (some courts accept ill-will or spite)
iv. Special Damages: Must show pecuniary harm.
b. Defenses: 
i. Truth: That the statement was true
ii. Fair Competition: Defendant pursing competition by fair means. In particular, general comparisons between products is permitted. Puffing is protected. However, specific false allegations are not protected.
2. Interference With Existing Contract: Protects plaintiff’s interest in having others perform existing contracts which they have with him. The claim is against one who induces another to breach a contract (Lumley v. Gye).
3. Interference with Prospective Advantage: If due to defendant’s interference, plaintiff loses the benefits of prospective, potential contracts, plaintiff can sue.
a. Same Rules: However, greater scope of privileges (as opposed to existing contracts):
i. Competition: Defendant’s desire to obtain the business for herself will be enough to give a privilege (Della Penna). 
ii. Public Health or Morals: See Brimelow v. Casson.
Misrepresentation

Usually associated with deceit. Deceit requires an intent to cheat.

Elements of misrepresentation:

1. Defendant has knowledge of the non-apparent, material defect

2. Plaintiff has no reasonable means of discovering the defect

3. Damage suffered to plaintiff

Exceptions:

1. If defendant seeking rescission, as opposed to just damages, concealment may be enough to get rescission

2. Some kind of confidential or fiduciary relationship

3. Contracts that create suretyship, guarantees, joint adventures or insurance. Essentially the contract form of a fiduciary relationship.

Concealment and Non-Disclosure

Court draws a distinction between concealment and active false statements.

Swinton v. Whitinsville Savings Bank (No Duty To Disclose)

· There is no duty to disclose facts when not requested to do so.

· No liability for bare non-disclosure.

· To hold WSB liable would be to hold ever seller liable for failing to disclose any non-apparent defect known to him, which materially lowers value, which the buyer fails to discover

· Conversely, a buyer would have to disgorge any profit from a non-disclosed virtue.

Griffith v. Byers Construction Company of Kansas (Disclose Material Defects)

· Purchasers of new homes who bought from the builder discovered that the soil had high saline content, making it impossible to landscape

· A purchaser of a new home may bring a fraud action against the lot developer for non-disclosure of defects in the soil.

· Where a vendor has knowledge about a defect in property, which is not within the fair and reasonable reach of the vendee, and could not discover with reasonable diligence, the silence and failure to disclose are actionable.

· Concealment here is material.

· Lack of privity is immaterial. Liable to the ultimate purchaser.

Basis of Liability

To the Recipient

Derry v. Peck

· An action for deceit will not lie for a false representation honestly believed, though on insufficient grounds.

· For deceit, something more must be proved (versus rescission)

· Making a false statement, through want of care, falls short of fraud

· You must first prove fraud.

· False representation must be made by showing:

· Knows of believes that the matter is not as defendant represents it to be

· Does not have the confidence in the accuracy of his representation that he states or implies

· Knows that he does not have the basis for his representation that he states or implies (recklessly)

· Similar to the defamation standard in New York Times
· #2 is judged on an objective standard.

Note: British case. American jurisprudence has diverged. See below.

International Products Company v. Erie Ry. Company (Giving Information)

· A cause of action arises from a negligent misrepresentation where the speaker owes a duty to give correct information.

· In order to have liability (not every casual response, however damaging the result), there must be a duty, if one speaks at all, to give the correct information.

· To determine if there is such a duty, there must be knowledge that:

· The info is desired for a serious purpose

· Person intends to rely and act upon it

· That if false or erroneous, he will be injured in person or property

· Relationship of parties arising out of K or otherwise must be such that in morals and good conscience the one has the right to rely upon the other for information, and the other giving the information owes a duty to give it with due care.

Misrepresentation
Note: Measure of damages for misrepresentations is on a contract basis only. 

Winter v. G.P. Putnam’s Sons (No Duty For Publishers)

· Strict products liability is not applicable to expressions contained within a book.

· Products liability is geared towards physical objects.

· Expression of ideas, however, is governed by copyright, libel and misrepresentation.

· There is a strong public interest in the free exchange of ideas. Threat of liability could affect this exchange.

· Publishers have no duty to investigate the contents of books they distribute.

Hanberry v. Hearst Corporation (Endorser Liability)

· An endorser is potentially liable for its negligent misrepresentation of a product.

· Consumers rely on endorsements from reputable, disinterested sources.

· Hearst issues “seals” for its economic gain.

· Hearst owes a duty to the public to use proper testing procedures before issuing its seal.

· Not mere opinion here.

· Hearst held itself out as possessing superior knowledge.

· Summary judgment as to express and limited warranty and strict liability granted in Hearst’s favor. Reserved for manufacturers and suppliers of products.

Note: Must have actual reliance on the endorsement. Must be reasonably specific. 

Note: There is no strict liability for misrepresentation. It must be reckless or knowing, or, in some cases, negligent.

Richard v. A. Waldman and Sons, Inc. (People With Special Knowledge)

· R induced to rely on the mistaken, but innocent misrepresentation made by AWS about the lot’s structure. 

· AWS falsely and recklessly represented to R, for the purpose of inducing action, that there were no violations of zoning laws.

· An innocent misrepresentation may be actionable if the declarant has the means of knowing, ought to know, or has the duty of knowing the truth.

· AWS had special means of knowing the lot’s structure (because of its business) and one on which R was entitled to rely.

· Neither actual knowledge, nor fraud or bad faith need be alleged.

· Immaterial where arises in tort or K.

2 limitations on liability for liability for negligent or innocent misrepresentations:

· Maker of the representation must be in the business of providing others with respect to certain business transactions

· Only liable if person making the statement could have anticipated reliance

To Third Persons

Credit Alliance Corporation v. Arthur Andersen & Co. (Approaching Privity)

· Accountants may be held liable to persons not in privity for negligently preparing financial reports if the accountant knew the report would be relied upon by that party for a particular purpose.

· Accountant has a relationship with the 3rd party approaching privity.

· No evidence here that the report was prepared for a specific purpose, or that the Credit Alliance was to use them.

· Must have:

· Accountants must have been aware that the financial reports were to be used for a particular purpose

· In the furtherance of which a known party was intended to rely

· And there must have been some conduct on the part of the accountants linking them to that party or parties, which evinces the accountants’ understanding of that party’s reliance.

Citizen’s State Bank v. Timm, Schmidt & Co. (Foreseeability Of Use)

· Accountants may be held liable for the negligent preparation of audit reports to a 3rd party not in privity who relies on the report.

· 3rd parties must be able to rely upon financial statements in order to facilitate commerce.

· Reasonably foreseeable that a 3rd party would use reports to gauge a company’s financial condition before lending money.

· Whether harm caused was reasonably foreseeable is a factual question, and therefore no summary judgment.

Ultramares Corporation v. Touche, Nivens & Company

· A defendant cannot be held liable for negligent misrepresentation to one with whom the defendant did not have a contract.

· If there has been neither reckless misstatement, nor insincere expression or an opinion, but only an honest blunder, the ensuing liability for negligence is bounded by the K and is to be enforced between the parties to the K.

· Even an opinion, especially an expert’s opinion, may be found to be fraudulent if the grounds supporting it are so flimsy as to lead to the conclusion that there was no genuine belief in it. You need gross negligence.

· However, negligence does not equal fraud, although it may be evidence from which fraud might be inferred.

· Court will not extend liability for a negligent misrepresentation beyond the K.

· TNC owed a duty to creditors and investors to whom FSC showed the balance sheet a duty to prepare it without fraud. However, did not owe them a duty which would make it liable for negligence.

· UC should get a trial as to its 2nd cause of action for fraud.

· Should not be unlimited liability for unlimited time to an unlimited class (Note: chipped away in subsequent cases, such as Credit Alliance)
The Restatement view is that if you belong to a limited class of people who the auditors can expect that will rely on their opinion, then you can recover. Middle ground opinion. S. 552 of the Restatement.

Reliance

Must have reliance, and be justified under the circumstances. Plaintiff's conduct must not be unreasonable. The reliance must also be to your detriment (i.e. there must be harm).

Williams v. Rank & Son Buick (Opportunity To Inspect)

· A plaintiff who had an opportunity, by the exercise of ordinary observation, to discover the falsity of a misrepresentation cannot recover for damages resulting from his reliance on such a misrepresentation.

· Plaintiff may not recover where his reliance was not justified.

· Courts will refuse to act for the relief of one who had an opportunity, by the exercise of ordinary observation, to have known of their falsity.

· No one can rely on a known falsity.

· Intelligence and experience of the plaintiff and the relationship between the parties are factors to be considered in deciding whether the falsity of the statement could be discovered through ordinary care.

· Williams was literate and experienced.

· W allowed to examine the car for a considerable time. No great search needed.

Opinion (When Reliance Is Not Reasonably Justifiable)

Some opinions may still be actionable (i.e. lawyers to laypersons, etc.).

Saxby v. Southern Land Company (Must Be Misstatement Of Fact)

· Defendant gave an opinion as to how many acres of timber were on the land, and how many acres were burned over.

· Mere opinion. Numbers too indefinite. Plaintiff should have asked further.

· Actionable misrepresentation must based on fact, not on an opinion.

· Opinion is not substantial enough for one to reasonably rely on.

· Only misstatements of fact are actionable.

Vulcan Metals Co. v. Simmons Manufacturing Co. (Dealer Talk)

· An action for deceit (misrepresentation) may lie where the representations challenged involve mere opinions, as well as misrepresentations about a product sold.

· An opinion is fact and when the parties are so situated that a buyer may reasonably rely upon the expression of a seller’s opinion, the fact that it is an opinion is no defense.

· However, there are some statements no one takes seriously.

· Depends on relative equality between parties. Some parties may be sophisticated enough to notice “dealer’s talk”

· Here, dealer’s talk

· However, comments about previous sales are not dealer’s talk. No way to independently verify those comments.

· This misrepresentation is sufficiently material to be actionable.

Misrepresentations about the Future

Misrepresentations about the future are not actionable. Such misrepresentations have no basis in truth or fact at all. Predictions about the future are not statements that you may reasonably rely on. McElrath v. Electric Investment Company. 

Misrepresentation Checklist

A. Intentional Misrepresentation: Common law action of deceit or fraud corresponds to what we call “intentional misrepresentation”
1. Elements: To recover for intentional misrepresentation, plaintiff must establish the following elements:
a. Misrepresentation by Defendant
b. Scienter (culpable state of mind – knowledge of falsity or reckless indifference to the truth)
c. Intent to induce the plaintiff’s reliance

d. Justifiable reliance by plaintiff
e. Damage stemming from the reliance
2. Misrepresentation: Must usually be in words, however, actions may also constitute a misrepresentation. Other possibilities include:
a. Concealment: If defendant intentionally conceals a fact from the plaintiff, he will be treated as if he had affirmatively misstated that fact.
b. Non-Disclosure: If defendant simply fails to disclose a material fact, it is harder for plaintiff to establish the requisite misrepresentation. Failure to disclose is not misrepresentation, except where:
i. Fiduciary Relationship between the parties
ii. Partial but misleading disclosure
iii. Material Facts

3. Scienter: Plaintiff must show that defendant had that culpable state of mind called “scienter”. Negligence is not enough. Need one of:
a. Knew or believed that he was not telling the truth
b. Did not have the confidence in the accuracy of his statement
c. Knew that he did not have the grounds for a statement that he stated or implied that he did.
4. Justifiable Reliance: Plaintiff must also show that he in fact relied on the misrepresentation and that his reliance was justifiable:
a. Investigation by Plaintiff: If plaintiff conducts his own investigation and relies upon his own investigation, plaintiff is clearly not relying on the defendant’s misrepresentation. 
b. Justifiability: Plaintiff must show that his reliance was justifiable. Cannot overlook the obvious. 
c. Materiality: Plaintiff must show that the fact he relied on was material to the underlying transaction.
5. Opinion: No recovery where the statement is opinion only. 
a. Adverse Party: Hard for plaintiff to recover where defendant was an adverse party to the plaintiff. However, justified in relying where: defendant has special knowledge that plaintiff doesn’t have, where there is a fiduciary relationship, or where defendant taking advantage of plaintiff.
i. Puffing or Dealer’s Talk: Not actionable.
6. Prediction and Intention: If the defendant predicts some future event, this will generally be treated as an opinion.
B. Negligent Misrepresentation: At common law, no action for negligent misrepresentation unless plaintiff suffered personal injury or direct property damage. Today, most courts do allow recovery for negligent representation even where only intangible economic harm suffered. 
1. Same Elements

2. Business Relationship: Courts are quickest to allow recovery for negligent misrepresentation where defendant’s statements are made in the course of his business or profession, and where defendant had a pecuniary interest in the transaction. 
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